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Court of Appeals of the District of Columbia 


No. 4613 


a 


Amsbry M. Brooks et al. 
vs. 

Federal Surety Company, a Corp. 
Supreme Court of The District of Columbia. 

i 

At Law. 

No. 70577. 


Amsbry M. Brooks, Fred E. Smith, and C. Elwood Coaxe, 
a Partnership, Trading as Brooks, Smith <£ Coane, Ltd., 
Plaintiffs, j 

vs. | 

Federal Surety Company, a Corporation, anjd Lorberry 
Coal Mixing Company, a Corporation, Defendants. 


United States of America, 

District of Columbia , ss: 

\ 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the Citv of Washington, m said Dis- 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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In tlie Supremo Court of the District of Columbia. 


At Law. 

Xo. 70577. 

Amsbry M. Brooks, Fred F. Smith, and C. Hi.wood Coaxe, 
a Partnership, Trading as Brooks, Smith & Coaue, Ltd., 
Plaintiffs, 

vs. 

Federal Surety Company, a Corporation, and Lorberry 
Coal Mining Company, a Corporation, Defendants. 

Memoranda, 

September 5, 1925.—Declaration, Particulars, copies of 
bond and contract iih‘d. 

September .‘JO, 1025.— Summons returned defendant 

Federal Surety Company served: defendant Lorberry Coal 
Mining Company not to be found. 

A mended Declaration, 

Filed November 10, 19*25. 


The plaintiffs Amsbry M. Brooks, Fred K. Smith and 
C. El wood Coane, a partnerslii]) trading as Brooks, Smith 
& Coane. Ltd., sue the defendants Federal Suretv Com- 
pany, a Corporation, and Lorberry Coal Minin"* Company, 
a Corporation, for that: 

On, to wit, the 17th day of February, 19*25. the defend¬ 
ant Lorberry Coal Minin"* Company, as principal, and the 
defendant Federal Surety Company, as surety, ex- 
*2 ecuted and delivered their writing* obligatory and 
bond to the plaintiffs in the sum of $*25,000. by 
which bond it was provided that if the principal, the de¬ 
fendant the Lorberry Coal Mining Company, should in¬ 
demnify the obligee, the plaintiffs, against any loss or dam¬ 
age directly arising by reason of the failure of the prin¬ 
cipal to faithfully perform a certain written contract dated 
February 17, 19*25, between the defendant Lorberry Coal 
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Mining Company and the plaintiffs for the delivery of 
twenty live thousand tons of anthracite coal, ■ then said 
obligation (the bond) should be void, otherwise,! to remain 
in full force and effect; 

7 i 

By said written contract dated February 17, 1925, it was 
agreed upon by and between the plaintiffs ahd the de¬ 
fendant, Lorberry Coal Mining Company, thatj the plain¬ 
tiffs would buv from the defendant Lorberrv Coal Mining 
Company and the defendant Lorberry Coal Mining Com¬ 
pany would sell and deliver to the plaintiffs 25,000 tons 
of fresh-mined anthracite coal, f. o. b. Philadelphia & Read¬ 
ing R. R. cars, at the breaker known as the Griffith 
Breaker in West Norwegian Township, Schuylkill County, 
Pennsylvania; that the sizes would be nut and stove, each 
shipment to be equally divided in respect to sizes as 
nearly as possible; that shipments would begin|four days 
from the date of said contract, and would continue in ac¬ 
cordance with the shipping directions of the jplaintiffs; 
that deliveries would be approximately at the rate of 
fifty railroad cars each week; that the shipments of the 
entire 25,000 tons would be completed within thj-ee months 
from the date of said contract unless prevented ijy a strike; 
that the plaintiffs would pay to the defendant Lorberry 
Coal Mining Company the price that the plaintiffs received 
for all coal shipped during that month without any 
3 deduction except a commission of 10% onjthe selling 
price per ton; that the plaintiffs would! deliver to 
the defendant Lorberry Coal Mining Company their 
promissory note for $25,000 payable without interest 
ninetv davs from the date of said contract ini part pav- 
ment of said coal; that on every gross ton of coal shipped 
and accepted by the consignee or buyer therejof, the de¬ 
fendant Lorberry Coal Mining Company would credit the 
plaintiffs as a part payment of said note with the sum of 
$1 and such further sum as the plaintiffs shouldj direct un¬ 
til the amount of said note was paid in full; aijid that the 
said note should have written on its face: 

“This note is subject to the terms of an agreement dated 
February 17, 1925 between Brooks, Smith and Coane and 
the Lorberry Coal Mining Company; it is further agreed 
that this note will be renewed at its expiration by the 
holder hereof for a further period of three months in an 
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amount equal to $1 for every one of the 2.*),000 tons of coal 
not then delivered: and similar renewals will he accepted 
until the full 25,000 tons have been delivered.” 

r Fhe ]>laintiffs on, to wit, tin* 17th day of February, 1925, 
delivered to the defendant Lorherrv Foal Mining ('om- 
pany their promissory note for $25,000 drawn in words 
and figures as by said contract provided. On, to wit, the 
17th day of February, 1925, the plaintiffs gave the defend¬ 
ant Lorherrv Foal Mining Company verbal shipping in¬ 
structions to ship coal of the kind and at the rate provided 
in said contract to Sidford and (ireene. Port Reading Coal 
Piers, Port Reading, X. J., until further instructions. On, 
to wit, the Mrd day of March, 1925, tin* plaintiffs gave the 
defendant Lorherrv Foal Mining Company written ship¬ 
ping instructions to ship to said Sidford and Greene, Port 
Reading Coal Piers, Port Reading, X. J., ten cars of stove 
and ten cars of nut, as well as cars of other sizes, 
4 and on, to wit, the 711 i day of March, 1925, the plain¬ 
tiffs gave tin* defendant Lorherrv Coal Mining Com¬ 
pany written shipping instructions to make and continue 
shipments daily to Sidford and Greene, Port Reading Coal 
Piers, Port Reading. X. d„ up to live cars of stove and five 
cars of nut until further advised, as well as cars of other 
sizes. 

But the defendant Lorherrv Coal Mining Company has 

broken said contract and lias utterlv failed to faithfullv 

• • 

perform the same in that it has not delivered to the plain¬ 
tiffs said 25,000 tons of coal as by said contract provided 
or any part thereof, although the plaintiffs have faith¬ 
fully performed all the terms and conditions of said con¬ 
tract on their part to be performed, except that they have 
not made payment for any coal because none has been de¬ 
livered by the defendant Lorherrv Foal Mining Company, 
whereby the plaintiff sustained loss and damage directly 

arising bv reason of the failure of the defendant Lorherrv 
• • 

Coal Mining Company to faithfully perform said contract, 
in that by said contract it was provided that the plaintiffs 
were to pay the said Lorherrv Coal Mining Company for 
the said twenty five thousand tons of coal ten per cent less 
than the plaintiffs sold it for and if said coal had been de¬ 
livered to the plaintiffs as by said contract provided the 
plaintiffs could have readily sold it at the prevailing market 
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prices in Schuylkill County, Pennsylvania, iduring the 
period of delivery covered by the contract, in the total sum 
of, to wit, $223,827.90 at a profit to said plaintiff of ten per 
cent thereof or, to wit, $22,382.79, as shown by; bill of par¬ 
ticulars filed herewith. 

On, to wit, the 11th day of August, 1925, the plaintiffs by 
their attorney requested the defendant Lorberry Goal Min¬ 
ing Company, the principal in said bond, to indemnify 
them against said loss and damage, but the said de- 
5 fondant has not done so, whereby the condition of 
said bond has become broken, to the dunnage of the 
plaintiffs in the sum of $22,382.79. j 

On, to wit, tlie 27th day of February, 1925] within ten 
days after the plaintiffs became aware of the default here¬ 
inafter set forth, the plaintiffs delivered to the defendant 
Federal Surety Company by registered mail at! its office in 
the City of Davenport, Iowa, which was received by the de¬ 
fendant Federal Surety Company, on, to wit, the 2nd day 
of March, 1925, also within the aforesaid ten days, a written 
statement that no shipments had been made by11he defend¬ 
ant the Lorberry Coal Mining Company although shipment 
should have been begun by February 21, 1925, pursuant to 
the terms of said contract, and the plaintiffs thereafter 

several times notified the defendant Federal Suretv Com- 

« 

pany that the default continued, and on, to v^it, the 18th 
day of May, 1925, the plaintiffs by their attorney mailed 
to the defendant Federal Surety Company at |its office in 
the City of Davenport, Iowa, a written statement that the 
three months' period for delivery provided bjv said con¬ 
tract had expired, that no coal had been delivered to the 
plaintiff’s, and that the plaintiffs had suffered!a complete 
loss under said bond: but the defendant the Federal Surety 
Company did not at any time proceed with the performance 
of said contract or procure others to do so. 

The date specified for the completion of said contract 
was three months from the date thereof, or, to \Vit, May 17, 
1925 and the plaintiffs are filing this suit within six months 
next succeeding such date and are not claiming any dam¬ 
ages accruing after that period, all as provided in said 
bond. Before filing this suit in the District of Columbia the 
plaintiffs ascertained that the defendant Fcdjeral Surety 
Company could not be found for service of process in the 
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State of Pennsylvania and requested said defendant 
6 the Federal Surety Company to accept service of 
process in a suit in the State of Pennsylvania against 
the defendant the Federal Surety Company and the de¬ 
fendant Lorberry Coal Mining Company, which could have 
been served in that State, but, the Federal Surety Com¬ 
pany has failed to consent to such service, wherefore, suit 
is brought in the District of Columbia. 

The defendants have not paid to the plaintiffs the sum of 
$22,382.79 damages as aforesaid or any part thereof. 

The plaintiffs claim from the defendants the sum of $22,- 
382.79, with interest from Mav 17. 1923 besides costs. 

COVIXGTOX, BURLIXG & RUBLEE, 

Attorneys for Plaintiffs. 

Particulars of Demand. 
******* 


Damages Sustained by Brooks, Smith and Coane by Reason 
of Failure of Lorberry Coal Mining Company to Make 
Shipments. 


Market Price of (foal to be Furnished under Contract. 


Weeks ending Feb. 28, Mar. 7. 
weeks) : 


14, 21, 28 


961 stove per week at $9.40. 

962 lint per week at $9.40. 

Weeks ending Apr. 4, 11, 18, 25 and May 2, 

weeks): 

961 stove per week at $8.85. 

962 nut per week at $8.45. 

Weeks ending May 9, 16, 23, (3 weeks): 

961 stove per week at $8.95. 

962 nut per week at $8.55. 


(5 

. . $45,167.00 
45,214 00 


42,524 25 
40,644.50 

25,602 85 
24,675 30 


10C of market price 


$223,827 90 
22,382.79 
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7 OK. Pd. 2/17/25. 

Copy of Bond Surd On. i 
Federal Surety Company. 

| 

Home Office: Davenport. Iowa, j 

I 

W. L. Taylor, Vice-President and General (Manager. 

| 

Know all men by these presents: That we, Lbrberry Coal 
Mining Company, a corporation duly organized under the 
laws of the State of Delaware (hereinafter called the Prin¬ 
cipal), as Principal, and Federal Surety Comjpany, a cor¬ 
poration established under the laws of the State of Iowa 
and having its principal office in Davenport, Iowa (herein¬ 
after called the Suretv), as Suretv, are held and firmlv 
bound unto Brooks, Smith Coane, a limited partnership, 
dulv organized under the laws of the Commonwealth of 
Pennsylvania (hereinafter called the Obligee), in the sum 
of Twenty-five thousand dollars ($25,000.00) for the pay¬ 
ment whereof said Principal binds itself, its heirs, admin¬ 
istrators, and executors and said Surety bimjls itself, its 
successors and assigns, firmly by these presents. 

"Whereas, said Principal has entered into a written con¬ 
tract dated February 17, 1025 with said Obligee, for the 
delivery of twenty-five thousand (25,000) tons of anthra¬ 
cite coal f. o. b. Philadelphia and Beading Bailroad cars at 
the breaker known as the Griffith Breaker, situate in West 
Norwegian Township, Schuylkill County, Pennsylvania. 

Now, therefore, the condition of this obligation is such 
that if the Principal shall indemnify the Obligee against 
anv loss or damage direetlv arising hv reason of the failure 
of the Principal to faithfully perform said contract, then 
this obligation shall be void; otherwise to remain in full 
force and effect. 

This bond is executed by the Surety upon the following 
express conditions, which shall be conditions precedent to 
the right of the Obligee to recover hereunder: j 

First. That in the event of Tiny default on jthe part of 
the Principal in the performance of any of the terms, cove- 
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nants, or conditions of said contract, a written statement 
of the particular facts showing such default and the date 
thereof shall be delivered to the Surety by registered mail 
at its office in the City of Davenport, Iowa, promptly and 
in no event later than ten davs after the Obligee or their 
representative shall become aware of such default; that 
the surety shall have the right, at its option, after receipt 
of such statement, to proceed with or procure others to 
proceed with the performance of such contract and shall 
thereupon immediately be subrogated to all the rights of 
the Principal and of the Obligee, and as such contract is 
performed, any and all reserves, and all other payments 
due at the time of said default or thereafter to become due 
under said contract to be paid to the Principal shall be 
paid to the Surety, or whomever it may procure to proceed 
with the performance of said contract, at the same time 
and under the same conditions as bv the terms thereof such 
payments would have been paid to the principal had the 
contract jbeen duly performed by the Principal. 

8 Second. That no claim, suit, or action by reason of 

any default shall be brought against the Principal 
or Surety after the expiration of six months next succeed¬ 
ing to the date specified for the completion of said con¬ 
tract, nor shall anv recovorv be had for damages accruing 
after that period; that service of writ or process commenc¬ 
ing anv suit or action shall be made on or before the ex- 
piration of said period of six months; that the Principal 
shall be made a party to any suit or action, and be served 
with process commencing the same if said Principal can 
with reasonable diligence be found; that no judgment shall 
be entered against the Surety in excess of the penalty 
hereof. 

Third. That the Obligee shall faithfully perform all the 
terms, covenants, and conditions of such contract on the 
part of the Obligee to be performed, exclusively at the times 
and in the manner therein specified. 

Fourth. That no right of action shall accrue upon or by 
reason hereof, to or for the use or benefit of anyone other 
than the Obligee herein named; that the obligation of the 
surety is and shall be construed strictlv as one of surety- 
ship only. 



I 
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| 

Signed and sealed, this 17th day of February, 1925. 

LORBERRY COAL MINING COMPANY, 
By ANTHONY McGARVEY, j [seal.] 

Principal. j 

Witness: 

LEWIS J. BURNS. 

i 

j 

FEDERAL SURETY COMPANY, 

By JOS. F. RANDALL, I [seal.] 

Attorney-in-Fact. 

OLGA MARKHAM. 

Copy. 


B. L. & C. 


OK. Pd. 2/17/25. 


Copy of Contract Referred to in Bond Sued on. 

This agreement, made this 17 day ot* February, one thou¬ 
sand nine hundred and twenty-live (1925) between Brooks, 
Smith, & Comic, a limited partnership, duly organized and 
doing business under the laws of the Commonwealth of 
Pennsylvania, hereinafter called the first partly, and the 
Lorberry Coal Mining Company, a corporation, duly organ¬ 
ized and doing business under the laws of the State of 
Delaware, hereinafter called the second party, witnesseth: 

Whereas the parties hereto are desirous of entering into 
an agreement providing for the purchase by the first party 
from the second party, of twenty-five thousand (25,000) 
tons of anthracite coal, upon the terms hereinafter stated; 
for the delivery at the time of the execution of this agree- 
ment, by the first party to the second party, of the first 
party's promissory note for twenty-five thousand ($25,- 
000.00) dollars, payable, without interest, ninety (90) days 
from the date hereof, payment whereof to be made by the 
second party to the first party in the manner and in 
accordance with the conditions hereinafter specified, on a 
commission basis by the second party to consignees named 
by the first party of all anthracite coal which may be mined, 
sold or shipped by the second party to any market under 
the stipulations and conditions hereinafter set forth. 

2—4613a 







10 


AMSBKY M. BKOOKS VS. FEI). SUKETY CO. 


Now, therefore, in consideration of the covenants, agree¬ 
ments and undertakings to he mutually performed here¬ 
under, the first party hereby agrees to buy from the second 
party, and the second party hereby agrees to sell to the first 
party, twenty-five thousand (25.000) tons of fresh mined 
anthracite coal and to deliver the same to the first 


10 party f. o. b. Philadelphia and Heading Railroad 
cars at the breaker known as the Griffith Breaker, 
situate in West Norwegian Township, Schuylkill County, 
State aforesaid, upon the following terms and conditions: 

1. The sizes to be nut and stove, each shipment to be 
equally divided in respect to sizes, as nearly as possible. 

2. Shipments to begin four days from the date hereof 
and to continue in accordance with the shipping directions 
of the first party. Deliveries to be approximately at the 
rate of fifty (50) railroad cars each week. The coal to 
be consigned as per said shipping directions: the bill- of lad¬ 
ing with car weights to be furnished by the second party to 
the first party promptly and in the usual way. 

The shipments of the entire twenty-five thousand (25,- 
000) tons to be completed in three months from the date 
hereof unless prevented by a strike; in the event of a strike 
the time for performance shall be extended for a period 
equal to the duration of the strike. 

3. The quality of said coal to be equal to the average 
quality of fresh mined coal shipped from the Schuylkill 
region by the Philadelphia and Heading Coal and Iron 
Company, and its preparation shall be subject to the ap¬ 
plication of the standard rate prevalent in the said region 
regarding the percentage of waste allowable. 

4. The second party will furnish or cause to be furnished 
to the first party, promptly, the railroad scale returns for 
each shipment, and such returns shall he those of the 
Philadelphia and Heading Railroad Company from the 
nearest weigh- scales to the said Griffith Breaker, and said 


scale returns shall govern and be conclusive as to the weight 
of the coal delivered on cars under this agreement. 
11 5. All coal shipped to be subject to the acceptance. 

as to the quality and preparation, by the customers 
of the first party. 

The price of all coal rejected on account of quality by 
the consignee or buyer, shall be charged back against the 
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second party, at the selling price, and any demurrage or 
other expenses the first party may have incurred in an 
effort to market or dispose of such coal. In case of the 
rejection of any coal, by the customers of the first party 
on account of lack of quality or preparation, the first party 
shall immediately notify the second party of such rejection, 
and the second party hereby agrees to make \such sale or 
disposition of it as the second party may desire, and may 
authorize the first party to sell or dispose of it for and on 
account of the second party. 

6. It is mutually understood that the first party will not 
be responsible for rejected coal. 

7. All coal shipped and accepted by the consignee or 

buyer, shall be paid for, as follows: j 

The first party shall pay to the second party for all coal 
shipped during any month, by sight drpft or otherwise, as 
the parties may agree, not later than the twenty fifth day 
of the following month, the price the first party received 
for all coal sold during that month, without anv deductions 
except a commission of ten per. centum on the selling 
price per ton, which commission the first party is author¬ 
ized to retain thereout. And further, if payments are 
made by the first party, less the said commissions for coal 
sold in any month, within ten days from the date of ship¬ 
ment, then, the first party shall be entitled to an additional 
deduction of one (1) per centum on the amount so paid in 
advance of the usual stipulated time of payment. 

12 8. The first party shall deliver to the second party 

its promissory note for twenty five thousand ($25,- 
()()()) dollars, payable, without interest, ninety; (00) days 
from the date hereof, in part payment of said coat On every 
gross ton of coal shipped and accepted by the consignee or 
buyer, the second party shall credit the first partly as a part 
payment of said note, with the sum of one ($1) dollar, or 
such further sum as the first party shall direct, until the 
amount of said note is paid in full. The note!shall have 
written on its face: 

i 

! 

“This note is subject to the terms of an agreement dated 
Februarv 17, 1025 between Brooks, Smith and Ooane and 
the Lorberry Coal Mining Company; it is further agreed 
that this note will be renewed at its expiration byjthe holder 
hereof for a further period of three months in an amount 


i 
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equal to $1 for every one of the 23,000 tons of coal not then 
delivered; and similar renewals will he accepted until the 
full 25.000 tons have been delivered.” 

9. The first party hereby guarantees the payment of all 
coal shipped hereunder, subject to the terms and conditions 
herein contained. 

10. The second partv herebv further covenants and 
agrees to deliver to the first party all of the anthracite coal 
that the second party mines, sells or ships, to be consigned 
according to shipping directions received from the first 
party. The coal to be furnished under this clause of this 
agreement to be of all marketable sizes of fresh mined coal 
of the quality and standard and in all other respects accord¬ 
ing to the terms and specifications, stipulations and con¬ 
ditions hereinabove mentioned regarding the shipment of 

the twentv live thousand tons, so far as thev can be made 
* • 

applicable to the: sale and delivery of the entire output of 
the mines or of the coal sold or shipped by the said second 
party. 

The commissions to be allowed the first party out of the 
proceeds of the sale of the said coal to be ten per 
13 centum of the selling price, without any deductions 
or charges, and in the event of advance payments, 
prior to the monthly payments, as provided hereinbefore, 
the first party shall receive an additional one (1) per cen¬ 
tum of the amount so paid, in advance of the stipulated 
monthly payments. The second party guarantees to ship 
annually on the orders of the first party, at least one hun¬ 
dred thousand (100,000) tons of all sizes of fresh mined 
coal, and to continue to make annual shipments of a like 
tonnage for a period of ten (10) years from the date hereof. 

11. Shipments to be made approximately equal through¬ 
out the vear. month bv month. 

» • 

It is mutually agreed that the second party will furnish a 

suretv bond, within — davs from the execution of this 
» • 

agreement, in the sum of twenty five thousand (25,000.00) 

dollars, which shall be satisfactory to the first party, in 

every particular, to indemnify the first party against loss, 

in the event that the second party or its successors fail to 

perform that part of this contract pertaining to the first 

twentv five thousand (25.000) tons of anthracite coal to be 
% 

delivered as aforesaid. 
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Each of the parties hereto hereby covenant to faithfully 
perform the undertakings, agreements and covenants on its 
part to be performed hereunder. 

The agreements and covenants herein to )>o performed 
by the parties hereto, are to be binding upon tjlie successors 
of the respective parties hereto, with the san^e effect as if 
such successors were particularly mentioned in each in¬ 
stance. 

This contract is unassignable by the party bf the second 
part, unless agreed to in writing by the first party. 

In witness whereof, the parties hereto have liere- 
14 unto set their hands and seals the day and year first 
above written. 

BROOKS, SMITH & COAXE, LTD., 

Bv FRED E. SMITH, 

President. 

Attest: | 

CHAS. E. COAXE, I 

7 i 

Secretary . 

LORBERRY COAL MIXING COMPANY, 
Bv ANTHONY McGARVEY, 

Attorney. 

Attest: i 

ANTHONY McGARVEY, 

Secretary. I 

i 

Pleas of the Defendant The Federal Surety'Company. 

i 

Filed November 21, 192b. 


* 




* 


* 


* 


* 


1. Now comes the defendant, the Federal Suretjy Company, 
by its attorneys, Hayes & Hayes and Edward S.| Bailey, and 
for a plea to the declaration in the above entitled cause says 
that the plaintiffs ought not to have or maintain the afore¬ 
said action against this defendant for that heretofore, to- 
wit, February, 1925, one George T. Parker, ah insurance 
broker who was not the agent or in the employ! of this de¬ 
fendant, but who was the agent of the plaintiffs land the de¬ 
fendant, the Lorbcrrv Coal Mining Company submitted to 
the defendant, the Federal Surety Company oil behalf of 
the defendant, the Lorberry Coal Mining Company, and 
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the plaintiffs a form of contract or agreement which the 
said Parker represented to the defendant, the Federal 
Surety Company had been agreed upon by and be- 
15 tween the plaintiffs and the defendant, the Lorberrv 
Coal Mining Company, and which, in the form and 
terms so submitted would be entered into between the plain¬ 
tiffs and the defendant, the Lorberrv Coal Mining Com¬ 
pany, and applied to said defendant, the Federal Surety 
Company, on behalf of the plaintiffs and the defendant, the 
Lorberrv Coal Mining Company, for a bond of indemnity 
to cover said contract in the terms so submitted: that para¬ 
graph eight of Said form of contract so submitted pro¬ 
vided : 


i i 


The first party (meaning the plaintiffs) shall deliver to 
the second party its promissory note for twenty-five thou¬ 
sand ($25,000) dollars payable without interest ninety (00) 
days from the date hereof in part payment of said coal. 
On every gross ton of coal shipped and accepted by the 
consignee or buyer, the second party shall credit the first 
party as a part payment of said note, with the sum of one 
($1) dollar, or more, until the amount of said note is paid 
in full/’ 

And that thereupon the defendant, the Federal Surety 

Company, as a condition precedent that the said bond 

should and would cover the said contract or agreement in 

the form and terms so submitted did on the sixteenth dav 

• 

of February, 1925 sign the said bond and hand it to the 

said Parker to be delivered to the said plaintiffs to cover 

said contract in it he terms so submitted. That thereafter 

on the seventeenth dav of Februarv, 1925 without the 

knowledge or consent of the defendant, the Federal Surety 

Company, the plaintiffs changed the date in said bond 

from the said sixteenth dav of Februarv, 1925 to the seven- 

• • 

teenth dav of Februarv, 1925, and without the knowledge 
and consent of the defendant, the Federal Suretv Com- 
pany, the plaintiffs and the defendant, the Lorberrv 
Coal Mining Company, altered and abandoned the agree¬ 
ment so submitted to the defendant, the Federal Suretv 

• 

Company, and for which the bond was executed to cover 
and entered into a new contract or agreement, the said 
new contract or agreement being the one mentioned and 
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I 

described in said declaration. Said paragraph eight in said 
new agreement which is mentioned and described in said 
declaration provides: 

16 “The first party (meaning the plaintiffs) shall de¬ 

liver to the second party its promissory note for 
twenty-five thousand ($25,000) dollars payable,!without in¬ 
terest, ninety (90) days from the date hereof, in part pay¬ 
ment of said coal. On every gross ton of coal shipped and 
accepted by the consignee or buyer, the second iparty shall 
credit the first party as a part payment of said note, with 
the sum of one ($1.00) dollar or such further sum as the 
first party shall direct, until the amount of said note is paid 
in full. The note shall have written on its face;: 

i 

‘This note is subject to the terms of the agreement dated 
February 17, 1925 between Brooks, Smith Cohne and the 
Lorbcrry Coal Mining Company.’ 

It is further agreed that this note will be renewed at its 
expiration by the holder hereof for a further period of 
three months in an amount equal to one ($1) dollar for every 
one of the twenty-five thousand tons of coal not then de¬ 
livered; and similar renewals will be accepted until the full 
twentv-live thousand tons have been delivered.” 

That said new contract or agreement so entered into be¬ 
tween the plaintiffs and the defendant, the Lorbcrry Coal 
Mining Company and mentioned in said declaration ma¬ 
terially altered and changed in the particulars hereinbefore 
described and to the disadvantage and injury of this de¬ 
fendant, the terms of the said form of contract so submitted 
to the defendant, the Federal Surety Company, and which 
it, the said defendant, signed the said bond to cover. 
Whereby and because thereof the said bond never became 
effective and no liability on the part of the defendant, the 
Federal Surety Company, under said bond ever accrued. 

2. And the defendant, the Federal Surety Company, for 
a further plea to the declaration in the above entitled cause 
says that the said plaintiffs ought not to have; or maintain 
the aforesaid action against this defendant jfor that the 
defendant, the Federal Surety Company says that one 
George T. Parker, an insurance broker who!was not the 
agent or in the employ of the defendant, the Federal Surety 
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Company, but who was the agent of the plaintiffs and the 
defendant, the Lorberry Coal Mining Company, submitted 
to the defendant, the Federal Surety Company, on behalf 
of the defendant, the Lorberry Coal Mining Com- 
17 pany, and the plaintiffs, a form of contract which 
said George T. Parker re]) resell ted to the Defendant, 
the Federal Surety Company had been agre-d upon be¬ 
tween, and in the form and terms so submitted would be 
signed and entered into by and between the plaintiffs and 
the defendant, the Lorberry Coal Mining Company, and 
applied to the defendant, the Federal Surety Company for 
a bond of indemnity to cover said contract. Paragraph 
eight of said form of contract so submitted provided: 

“The first party (meaning the plaintiffs) shall deliver to 
the second party its promissory note for twenty-five thou¬ 
sand ($25,000) dollars payable, without interest, ninety 
(90) days from the date hereof in part payment of said 
coal. On every gross ton of coal shipped to and accepted 
by the consignee or buyer, the second party shall credit the 
first party as a part payment of said note with the sum of 
one ($1) dollar or more until the amount of said note is 
paid in full." 

That the said Parker represented to this defendant that as 
a consideration of the defendant, the Lorherrv Coal Mining 
Company, and as an inducement for it to enter said con¬ 
tract and as a condition precedent to the performance by 
the defendant, the Lorberry Coal Mining Company, of the 
terms to be performed by it of the said contract so sub¬ 
mitted, the plaintiffs had promised and agreed with the Lor¬ 
berry Coal Mining Company that they would discount or 
cause to be discounted the said twenty-five thousand ($25,- 
000) dollar note mentioned in said contract, and deliver the 
proceeds thereof to the defendant, the Lorberry Coal Min¬ 
ing Company, so that the said Company might have funds 
with which to proceed with the performance of the terms 
of the said contract. That on, to-wit, the sixteenth day of 
Februarv, 1925, the defendant, the Federal Suretv Com- 
pany, as a condition precedent that the said bond would not 
be delivered and become effective until the plaintiffs should 
discount or cause to be discounted said twenty-five thou¬ 
sand ($25,000) — note and deliver the proceeds thereof to 
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the defendant, the Lorberrv Coal Mining Company, 
18 signed the said bond and handed it to thejsaid Parker 
to be delivered to the said plaintiffs only after a full 
compliance with and performance of said condition prec¬ 
edent. That the said Parker at the time he handed the 
bond to tho said plaintiffs notified said plaintiffs and the 
defendant, the Lorberrv Coal Mining Company, of the said 
condition precedent. Said bond was handed to the plain¬ 
tiffs in the State of Pennsvlvania and signed bvjtlie Defend- 
ant, the Lorberrv Coal Mining Company, ini said State. 
That the plaintiffs did not discount or cause to be dis¬ 
counted the said note or pay over to the defendant, the 
Lorberrv Coal Mining Company, the sum of twenty-five 
thousand ($25,000) dollars or any part thereof represented 
by said note, and that the said defendant, the Lorberrv 
Coal Mining Company never received any sunj on account 
thereof; wherefore said bond never became effective, and 
no liability on the part of the defendant, the Federal Surety 
Company, under said bond ever accrued. 

° Arid the defendant, the Federal Surety Company, for 


o« 


a further plea to the declaration in the above entitled 
cause says that the said plaintiffs ought not I to have or 
maintain the aforesaid action against this defendant for 
that before entering into the said contract mentioned and 
described in said declaration the defendant, the Lorberrv 
Coal Mining Company, informed the plaintiffs; that it had 
no funds with which to perform or commence the perform¬ 
ance of the terms of said contract and as a consideration 
for the defendant, the Lorberrv Coal Mining Company, and 
as an inducement to said Company to (‘liter into! said agree¬ 
ment and contract mentioned and described in said declara¬ 
tion, the plaintiffs promised the said defendant, the Lor- 
berry Coal Mining Company, and agreed with said Com¬ 
pany that as a condition precedent to the performance by the 
defendant, the Lorberrv Coal Mining Company of the terms 
to be performed by it of the said contract mentioned 
19 in said declaration, that said plaintiffs j would dis¬ 
count or cause to be discounted the said It went v-five 
thousand ($25,000) dollar note mentioned in s^id declara¬ 
tion, and deliver the proceeds thereof to the said defendant, 
the Lorberrv Coal Mining Company so that the said Com¬ 
pany might have the funds to enable it to commence the 
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delivery of the coal mentioned in said declaration, and the 
defendant, the Lorberry Coal Mining 1 Company, relying 
upon said promise and agreement of the plaintiffs to dis¬ 
count or cause to be discounted said note and to deliver to 
it the proceeds thereof entered into the contract men¬ 
tioned in said declaration. Said contract was executed and 
delivered in the State of Pennsylvania, and was to be 
performed in said State. But notwithstanding their said 
representations, promises, and agreement plaintiffs failed 
and refused to discount or cause to be discounted the. said 
twenty-five thousand ($25,000) dollar note or to pay over 
to the said Lorberry Coal Mining Company the said sum 
of twenty-five thousand ($25,000) dollars or any part 
thereof, and the Lorberry Coal Mining Company was un¬ 
able to discount the said note, and said Company did not, 
nor could not, receive anv sum on account thereof. 
Wherein’ and because thereof the defendant, the Lorberrv 
Coal Mining Company was unable to make delivery of 
the said coal mentioned in said declaration. Wherebv no 
liability on the part of the defendant, the Federal Surety 
Companv under said bond has ever accrued. 

HAYES & HAYES, 

EDWARD S. BAILEY, 

i Attorneys for Defendant 

, The Federal Surety Con/pan//. 

Service of a copy of the above pleas acknowledged this 
20th dav of November, 1925. 

COVINGTON, BURLING & RUBLEE, 

Attorneys for Plaintiffs. 


20 


Joinder of Issue. 


Filed Februarv 24, 1926. 

» 7 


* 


The plaintiffs join issue upon the first, second and third 
pleas of the defendant filed in the above-entitled cause. 

COVINGTON, BURLING & RUBLEE, 

Attorneys for Plaintiffs. 
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Notice of Trial. j 

j 

To Messrs. Haves & Haves and Edward S. Baiilev, 
Attornevs for defendant: 

i 

Please take notice that the issues joined in the above- 
entitled cause will be for trial at the next term of Court. 

COVINGTON, BURLING & RUBLEE, 


Attorneys for 


Plaintiffs. 


Note of Issue. 

Title of case: Same as above. 

Attorneys for Plaintiffs: Covington, Burling & Rublee. 

Attorneys for Defendant: Hayes & Hayes *jnd Edward 

S. Bail q \\ 

* 

Last pleading filed February —, 1926. 

Received copy of joinder of issue, notice of trial, and note 
of issue February —, 1926. 

HAYES & HAYES, 

EDWARD S. BAILEY, 
Attorneys for Defendant. 
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Amendment to Amended Declaration. 

i 

Filed Fcbruarv 24, 1926. 


# 


* 


* 




* 


# 


Now come the plaintiffs and amend their amended dec¬ 
laration heretofore filed by inserting at the bottom of the 
first page thereof after the words “February 17l, 1925” the 
words “which was signed by and sealed with and under the 
seals of the plaintiffs and the defendant Loijberry; Coal 
Mining Company respectively.” 

COVINGTON, BURLING & RUBLEE, 

Attorneys for Plaintiffs. 

It is stipulated that the foregoing amendment may be 
filed subject to the approval of the Court and that the 
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pleas of the defendant Federal Surety Company hereto¬ 
fore filed mav stand to the declaration as so amended. 

COV1XGTOX, BURLIXG & RUBLEE, 

Attorneys for Plaintiffs. 
EDWARD S. BAILEY, 

HAYES & HAYES, 

Attorneys for Defendant. 


Fiat. 


Let this be filed. 


Feby. 24, 1926. 

W. HITZ, 

Just ice. 


A tnend went to Amended Declaration. 
Filed September 13, 1926. 


The plaintiffs amend their amended declaration by in¬ 
serting on the sixteenth line of the second page thereof 
after the word “strike” the following: 


“that the quality of said coal would be equal to the average 
quality of fresh mined coal shipped from the Schuylkill 
region by the Philadelphia & Reading Coal & Iron 
22 Company and its preparation would be subject to 
the application of the standard rate prevalent in the 
said region regarding the percentage of waste allowable;” 

COVIXGTOX, BURLIXG & RUBLEE, 

Attorneys for Plaintiffs. 


It is ordered that the amended declaration mav be 
amended as above and that the pleas heretofore filed may 
stand to the declaration as so amended. 

September 13, 1926. 

W. HITZ, 

Justice. 

We consent to the above. 

HAYES & HAYES, 
EDWARD S. BAILEY, 
Attorneys for Defendant. 
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Amendment of Plea. 

Filed February 7, 1927. 

# # * * # # # 


Leave of the Court being first had and obtained the de¬ 
fendant, the Federal Surety Company, amends its first plea 
in the following particulars: after the word “on*’ appearing- 
in line 12 from the top of second page of said plea strike 
out the words “the Sixteenth” and insert in ;lieu thereof 
the words “to-wit the Seventeenth,” and after the words 
“February 1925” appearing on line 15 from! the top of 
said second page strike out the following; “without the 
knowledge or consent of the defendant, the Federal Surety 
Company, the plaintiffs changed the date in said bond from 
the said Sixteenth dav of Februarv 1925 to the Seventeenth 
dav of Februarv 1925, and” 

HAYES & HAYES, 

EDWARD S. BAILEY, 

A Ho rneys fo r I)r feud an t 

Federal Surety Company. 
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Memoranda. 


February 8, 1927.—Joinder in issue to stand to plea as 
amended. j 

February 10, 1927.—Verdict for defendant, j 

i 

i 

Supreme Court of the District of Columbia. 

Thursday, February l|7th, 1927. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 


# * # # * 



# 


It appearing that, under rule of court, judgment on ver¬ 
dict should be entered in this cause, it is so ordered. 


Wherefore, it is considered that plaintiffs taken nothing 
by this action, that defendant go hence without day, be for 
nothing held and recover of plaintiffs its costs of defense to 
be taxed by the clerk and have execution thereof. 
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From the foregoing judgment the plaintiffs by their at¬ 
torneys of record, now in open court, note an appeal to the 
Court of Appeals; whereupon, the maximum of an under¬ 
taking for costs is hereby fixed in the sum of One Hundred 
Dollars, with leave to deposit the sum of Fifty Dollars with 
the clerk, in lieu thereof. 

Memorandum. 

March 4, 1927.—$50 deposited in lieu of appeal bond. 

24 Assignments of Error. 

Filed March 4, 1927. 

#####** 


The Court erred in the following matters: 

1. in holding that the contract involved in the suit was 
void for indefiniteness. 

2. In granting the defendant's objection to the introduc¬ 
tion of anv evidence. 

3. in directing a verdict for the defendant. 

CUVIXGTOX, BUELIXG & RUBLEE, 

Attorneys for Plaintiffs. 

Received a copy of the above assignment of error this 
3d dav of March, 1927. 

HAYES & HAYES & 

EDWARD S. BAILEY, 
i Attorneys for Defendant 

Federal Surety Company. 

Supreme Court of the District of Columbia. 

Friday, March 4th, 1927. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 


* 


Come now the parties hereto, by their respective at¬ 
torneys of record; whereupon, the Bill of Exceptions taken 
at the trial of this cause, is submitted to the Court, and 
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thereupon signed by the Court and ordered made of record, 
nunc pro tunc. 

Designation of Record. 

Filed March 5, 1927. j 


* 


The Clerk of said Court will please preparje the tran¬ 
script of record upon appeal in the above case a£ follows: 

1. Memorandum of declaration, particulars,' and copies 
of bond and contract, tiled September 5, 1925. 

2. Memorandum summons returned September 30, 1925, 

defendant Federal Surety Company served, defend- 
25 ant Lorberry Coal Mining Company not to be found. 

3. Amended declaration, particulars of demand, 
copy bond sued on, copy contract referred to in bond sued 
on, filed November 10, 1925, complete. 

4. Pleas of defendant Federal Surety Company, filed 
November 21, 1925, complete. 

5. Joinder in issue on pleas of defendant Federal Surety 
Company, filed February 24, 1926, complete. 

6. Amendment to amended declaration by leave and stipu¬ 
lation that pleas stand, filed February 24, 192(5, and order 
allowing same to be filed, complete. 

7. Amendment to amended declaration, order that pleas 
may stand and consent, September 13, 1926, complete. 

8. Amendment to plea, filed February 7, 1927, complete. 

9. Memo, of joinder on plea as amended, February 8, 

1927. ' | 

10. Memo, of judgment, appeal noted, undertaking fixed 
at $100 or $50 cash, February 17, 1927. 

11. Memo, of cash deposit $50 on appeal March 4, 1927. 

12. Assignments of error, March 4, 1927, complete. 

13. Memorandum of dates of filing, submitting and set¬ 
tling bill of exceptions. 

14. This designation. 

COVINGTON, BURLING & RUBLEE, 

Attorneys for Plaintiffs. 
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Copv of tills designation receivcl this 5th dav of March, 
1927. ’ 

E. S. BAILEY, 

i Bv RUTH JARVIS, 

Attorney for Defendant 

Federal Surety Company. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, (Jerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 25, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 70577 at Law, wherein Amsbry M. 
Brooks et al. are Plaintiffs and Federal Surety Company, 
a Corporation, et al. are Defendants, as the same remains 
upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the Citv of Washington, in 
said District, this 13th day of June, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

27 In the Supreme Court of the District of Columbia 

Law. No. 70577. 

Amsbry M. Brooks, Fred E. Smith, and C. El wood Coaxe, 
a Partnership, Trading as Brooks, Smith & Coane, Ltd., 

v. 

Federal Surety Company', a Corporation, and Lorberry 
Coal Mining Company*, a Corporation. 

Bill of Exceptions. 

Be it remembered that this case came on for hearing 
February 8, 1927, against the defendant, Federal Surety 
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Company, before Mr. Chief Justice McCoy and a jury duly 
empanelled and sworn to try the issues herein. 

After the opening statement by plaintiffs’ counsel the 
plaintiffs to maintain the issues on their part joined offered 
in evidence a bond dated February 17, 1925, upon which 
the Lorberry Coal Mining Company was principal and the 
Federal Surety Company was surety. This bond was in 
words and figures as according to the copy filed with the 
declaration and amended declaration in the case and at¬ 
tached thereto. 

Thereupon the defendant objected to the offbr of this 

bond in evidence and to the introduction of anv I testimony 

• • •« 

for the reason alleged that the declaration in this case does 
not state facts sufficient to constitute a cause! of action 
against the Federal Surety Company. Defendant con¬ 
tended that the contract set out in the declaration and a 
copy of which was attached to the declaration! was void 
because it did not contain a fixed price for the coal nor a 
method by which the price could be definitely and judicially 
ascertained, and that the contract being void a bond given 
to secure its performance was void. After argument the 
Court overruled the objection and admitted the bond in 
evidence, to which ruling of the Court the defendant then 
and there excepted, which exception was allowed and then 
and there entered upon the minutes of thq Court. 

28 The plaintiffs then offered in evidence an original 
contract dated February 17, 1925, between Lorberry 
Coal Mining Company and Brooks, Smith & Coahe in words 
and figures corresponding with copy of the samb filed with 
the declaration and amended declaration and attached 
thereto. The defendant objected to the admission of this 
contract in evidence upon the ground that the contract was 
void because of indefiniteness; that it did not; contain a 
fixed price for the coal, nor a method by which the price 
could be definitely and judicially ascertained. The Court 
overruled the objection and admitted the contract in evi¬ 
dence, to which ruling of the Court the defendant then 
and there excepted, which exception was allowed and then 
and there entered upon the minutes of the Court! 

The plaintiffs then read in evidence the parts of the 
amended declaration which were not denied by the pleas 
of the defendant. 


i 
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Thereupon plaintiffs called Fred E. Smith as a wit¬ 
ness, who being first duly sworn testified on direct examina¬ 
tion in substance as follows: 


“I am a member of Brooks, Smith & Coane, the plain¬ 
tiffs in the case. The other members of the firm are Mr. 
Coane and Mr. Brooks. They did a wholesale coal broker¬ 
age business in 1925. I have been in the coal business since 
1914. I was with Mr. Philip K. Wright, who is a coal 
broker and sales agent, until the time of the war, spent 
twenty-three months in tin* war, was eighteen months with 
(’arson Company, and from that time on with Brooks, 
Smith & Coane. A broker and coal agent represents the 
mines directly; also merchandises coal in wholesale lots, 
that is, carload lots or more. lie buvs coal usuallv direct 
from the operator who is a miner and who usually sells it 

direct to the consumer who mav be vards or industrial con- 

• • 

cerns. They did that in the first firm I worked for. I was 
first stenographer there and later salesman, later sales 
manager. After the war 1 was in the same kind of busi¬ 
ness, sales manager for (’arson & Company. I have 
29 been selling coal except for the war period for about 
• twelve years. In connection with that sort of work 
it is necessary for me to know, and I do know in fact, where 
the coal comes from that is used around Philadelphia and 
the different kinds of coal. I am familiar with the prices 
of anthracite coal. There are many different sorts of 
anthracite coal and then* are different prices for the differ¬ 
ent sorts. It is necessary for me to know, and l do in fact 
know, on any particular day the price of a certain kind 
of anthracite coal. Reading Standard Coal is coal that is 
prepared by flu* Reading Coal Mining Company. It is 
shipped over lines that have the Reading connection, that 
is, it originates on the Philadelphia & Reading Railroad and 
is shipped to their lines and their connections. By the 
provision of the contract in Paragraph 3 ‘The quality of 
said coal to be equal to the average quality of fresh mined 
coal shipped from the Schuylkill region by the Philadelphia 
& Reading Coal & Iron Company, and its preparation shall 
be subject to the application of the standard rate prevalent 
in the said region regarding the percentage of waste allow¬ 
able,' no coal man would have any doubt about what was 
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intended. It is called Reading* Standard Coal which is 

anthracite coal. The Reading* coal sold in a year runs up 

into the millions. They produce about three-quarters of 

the coal sold in that region. Reading* coal is; produced in 

Schuvlkill Countv.-’ 

• • 

Question. Did the demand for coal at this t;ime equal or 
exceed the supply? Answer. It did. 

“During the period from February 17, 1925, and the 
following* three or four months Brooks, Smith & Coane 
were selling aside from this contract between 10,000 and 
12,000 tons a month. I bought and supervised the selling 
of everv ton of coal for the firm. It was necessarv for me, 
and as a matter of fact I did, keep in touch with the condi¬ 
tion of supply and demand for coal at that tjime, that is, 
anthracite coal and Reading coal. I was dealing in 
30 this kind of coal all together 12,000 tcjns a month. 

This is just an estimate. It may be onq or two cars 
off one way or the other. For coal of this description there 
is published from time to time a price which is recognized 
by coal people, brokers and others and acted upon by them 
as being* the established price for the coal, ajnd sales are 
actually made and were at that time made in accordance 
with these published prices. The Philadelphia & Reading 
Coal & Mining Company gets out the published price cover¬ 
ing coal of tlie average quality equivalent! to Reading 
Standard Coal. It represents their actual sale;price. Dur¬ 
ing the period tlie Philadelphia & Reading Company was 
actually selling coal of this description according to the 
price lists that they had gotten out. Other people sold coal 
of the same quality and description at that time beside the 
Reading Company. Coal was .at a premium at that time. 
Several independent brokers or independent operators sold 
coal for more than the Reading prices. When deliveries 
were made at these prices they were f. o. b. c^rs mines so 
that the ultimate purchaser of the coal wojild pay the 
freight. The Reading* Company has mines in Schuylkill 

Countv in the vicinitv of the Griffith breaker. Coal sold 
• • 

from those mines February 17, 1925, and the succeeding 
three or four months was sold at the prices stated on the 
Reading quotations I have spoken of. The Griffith breaker 
is on the Philadelphia & Reading Railroad. There are no 
other railroads to that breaker to mv knowledge. Nut coal 
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is about 1 by 2 and is used principally for ranges and 
general domestic use. This is the same as chestnut. Stove 
coal is one sizd larger and is used for heaters or large 
ranges, domestic coal. The largest size is broken, then 
comes egg, stove, chestnut, pea, and three buckwheat, Xos. 
1, 2 and 3, and silk which is practically dirt. There are 
about fifty tons in the average railroad car, but it 
31 would run a little more or a little less." 

On cross-examination Fred E. Smith testified in sub¬ 
stance as follows: 

“Wholesale coal brokers purchased coal at least as part 
of their business for resale and sold coal that they so pur¬ 
chased to yards and industries at various points wherever 
they could find a sale. The price of coal at different places 
changes from week to week usuallv and sometimes changes 
from day to day. The price of coal in Xew York on a cer¬ 
tain day depends on the supply of coal available to some 
extent at the yards in Xew York. If the market is well 
supplied and everybody has a lot of coal for distribution, 
this plays its part partially in making the market price 
lower than it would be if there was a scarcity of coal in 
town. The price at the mine changes from week to week 
and from dav to dav. In the Selmvlkill region there are 
two or three grades of nut coal according to their hardness, 
and the grades of stove as to quality would all run the same. 
They would not differ as to size. I would not sav there is 
only one grade of stove anthracite. There are perhaps two 
or three. I would not say that these grades both in nut 
and stove take different prices. They sometimes take dif¬ 
ferent prices partially. I could not say definitely how far 
Pottsville is from any Reading mine in Schuylkill County. 
I am not sure that 1 could say where there is a Reading 
mine located iii Schuylkill County. There is a Reading 
mine in Schuylkill County near Tamaqua, about four miles 
from Pottsville. if my recollection is correct. I am not 
absolutely sure about my geography. I am reasonably sure 
there is a Reading mine there. It would be impossible for 
me to estimate how many miles of Reading line run through 
the coal field. I have been up there several times. 
There is as much as 100 miles of Reading Railroad 
that runs through that anthracite mine country, per- 
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liaps 300 or 1,000 miles. All the coal that is shipped over 
that line carries the .ironoral term of Reading coal. I should 
say the Reading anthracite region would cover about fifteen 
square miles. 1 believe the main line of the Reading road 
goes through the coal field. It mav be six or eight miles 
from where it runs into the coal field to where it iruns out, 
according to where it hits it. 1 should say it hitsithe coal 
field at Pottsville. 1 could not sav where it leaves it. I am 
not sufficiently familiar with the region. I could just 
estimate the extent of the coal field there about six miles. 
There is a difference in quality of coal at one odd of the 
region and coal at the other end of the region but no ap¬ 
preciable difference in price. The prices are slightly dif¬ 
ferent. The Port Reading coal pier is considered an upper 
Xew York port, nearer Amboy than Xew York. Prices in 
Xew York, Philadelphia and Baltimore are all f. o. )>. cars at 
the mines. The delivered price would be different, i it would 
varv with the freight involved. It onlv varies to the ex- 
tent of the freight rate. Scarcity of coal at a givejn time in 
Xew York City might affect tlie price. They would take 
it away from Baltimore and ship it to Xew York. The price 
at the given localitv is determined bv tlie freight rate from 
the mines and bv other conditions that govern I the coal 
trade. The Reading Coal & Iron Company was called the 
old line company and the other companies in thej Reading 

field were called independent." I 

1 

At this point the Court stated that the contract jappeared 
to be uncertain as to price but if proof was introduced of 
sales by Brooks, Smith & Coane that might make 
33 the contract certain. The Court stated: j 

i 

“This is mv i-uling, that von mav recover! i0% of 
• « • • 

the price at which this coal was actually sold,! but that 
if you want to (Jo that you may not do it under this declara¬ 
tion because it is a different sort of declaration. I will 
permit you to withdraw a juror and apply for leave to 
amend the declaration." Thereupon, plaintiffs declined to 
withdraw a juror and apply for leave to amend their 
declaration and stated they would not amend their declara¬ 
tion but stated they would like to complete the evidence in 
their case. 

The plaintiff then offered to prove that the market price 
of fresh mined anthracite coal in carload lots f. d. b. Phila- 
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delphia & Reading Railroad cars in the vicinity of the 
Griffith breaker, West Norwegian Township, Schuylkill 
County, Pennsylvania, of quality equal to the average 
quality of coal shipped from the Schuylkill region by the 
Philadelphia <Jc Reading Coal & Iron Company, and its 
preparation subject to the application of the standard 
rate prevalent in the said region regarding tin* percentage 
of waste allowable—that the market value of that sort, of 
coal, wholesale, in carload lots, f. o. b. mines, during the 
period in question, that is from the 17th of February to 
the 23rd of May, was stove, $9.40 a ton from the beginning 
of the period up to March 28, and nut $9.40 a ton from the 
beginning of the period up to March 28’. From that date to 
May 2, stove $S.85, and nut $8.45. From May 2 to May 23 
stove $8.95 and nut $8.55. All references were to 1925. 
Plaintiffs' counsel stated that if he had made any slip in 
his figures the intention was to offer to prove what was 
stated in the particulars of demand as the market value. 
The defendant objected to this offer as incompetent and im¬ 
material. The Court sustained the objection and excluded 
the testimony to! which ruling of the Court the plaintiffs 
then and there excepted, which exception was allowed and 
then and there entered upon the minutes of the Court. 
Thereupon counsel for plaintiffs announced they had no 
more testimony to offer. 

34 Thereupon the defendant renewed the objection 
made at the commencement of the trial and moved 
that the Court direct a verdict for the defendant for the 
reasons stated in the original objection to the introduction 
of anv evidence. This motion was granted bv the Court, 
to which action of the Court the plaintiffs then and there 
excepted which exception was allowed and then and there 
entered upon the minutes of the Court. 

Thereupon by direction the jury found in favor of the 
defendant. 


The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
plaintiffs. 

And thereupon, and as all of said exceptions were duly 

noted and allowed as aforesaid as thev were severally 

• * 

taken, and duly entered upon the minutes of the Court, be¬ 
fore the jury retired to consider its verdict, and because the 
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matters of 
the record 


matters and tilings hereinbefore recited are not 
record, in order to make the same a part of 
herein, which is hereby ordered, so that the plaintiffs may 
have their case reviewed on appeal, the plaintiffs by their 
attornevs, move the Court to sign and seal this, their bill 
of exceptions, to have the same force and effect as if each 
and every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and 
thereupon the plaintiffs tender this, their bill of I exceptions, 
and request the Court to sign and seal the same, which is 
accordingly done, now for then, this 4th day! of March, 
1927. 

WALTER T. McC()Y, 

Chief Justice. 

Approved: 

COVING TON, BURLTXG & RUBLEE, | 

Attorneys for Plaintiffs. 

HAYES & IIAYES and 
EDWARD S. BAILEY, 

Attorneys for Defendant. \ 


35 [Endorsed:] Law. No. 70577. Amsbry M. 

Brooks et al. v. Federal Surety Company et al. 
Bill of exceptions. Covington, Burling &■ Rublee, Union 
Trust Building, Washington, 1). C. Main 3730.! 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4013. Amsbry M. Brooks et al. Vs. Federal 
Surety Company, a cor]). Court of Appeals, District of 
Columbia. Filed Jun. 14, 1927. Henry W. Hodges, Clerk. 
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This is an appeal from a final judgment; of the 
Supreme Court of the District of Columbia iii a suit 
at law. 

The appellants, Brooks, Smith & Coane, sued the 
Federal Surety Company and the Lorberry Coal Min- 
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ing Company on a bond to indemnify Brooks, Smith 
& Coane for non-performance of a contract with the 
Lorberry Coal Mining Company. No service was had 
on the Lorberry Coal Mining Company, and the suit 
proceeded to trial against the Federal Surety Com¬ 
pany, the appellee (who will be called in this brief 
“the defendant,” as Lorberry took no part in the 
trial). 

The terms of the contract were as follows: Brooks, 
Smith & Coane agreed to buy and Lorberry agreed to 
sell 25,000 tons of fresh mined anthracite coal. There 
were definite provisions as to the time, place and man¬ 
ner of delivery, the sizes and quality of the coal, and 
the method of weighing and consigning it. The ques¬ 
tion in the case grows out of an alleged uncertainty in 
the provisions as to price: 

“7. All coal shipped and accepted by the con¬ 
signee or buyer, shall be paid for, as follows: 

“The first party shall pay to the second party 
for all coal shipped during any month, by sight 
draft or otherwise, as the parties may agree, not 
later than the twenty-fifth day of the following 
month, the price the first party received for all 
coal sold during that month, without any deduc¬ 
tions except a commission of ten per centum on 
the selling price per ton, which commission the 
first party is authorized to retain thereout. And 
further, if payments are made by the first party, 
less the said commissions for coal sold in any 
month, within ten days from the date of ship¬ 
ment, then, the first party shall be entitled to an 
additional deduction of one (1) per centum on the 
amount so paid in advance of the usual stipulated 

time of payment. 

# * # # 

“9. The first party hereby guarantees the pay¬ 
ment of all coal shipped hereunder, subject to the 
terms and conditions herein contained” (R. 11). 
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_ i 

The declaration alleged that Lorberry had broken 
the contract by failing to deliver any of the coal, that 
if the coal had been delivered to the plaintiffs, they 
could have readily sold it at the prevailing market 
prices at the place of and during the period of delivery 
covered by the contract for $223,827.90, at a profit to 
them of ten per cent thereof, or $22,382.79, to which 
extent it was claimed they were damaged.; It was 
alleged that by failure of the Federal Surety Company 
to indemnify the plaintiffs for this breach of contract, 
the condition of the bond became broken. 

The defendant Federal Surety Company filed sev¬ 
eral pleas, none of which raised the issue pf uncer¬ 
tainty in the contract, but which set up affirmative 
defenses, none of which are material for the purposes 
of this appeal (R. 13). When the case came to trial, 
however, after the opening statements, objection was 
immediately made to the introduction of the bond in 
evidence and to any testimony, for the reason alleged 
that the declaration did not state facts sufficient to 
constitute a cause of action against the Federal Surety 
Company. The defendant’s counsel contended that 
the contract was void because it did not contain a fixed 
price for the coal nor a method by which the price 
could be definitely and judicially ascertained,land that 
the contract being void, a bond given to secure its 
performance was void. After argument the Court 
overruled the objection and admitted the bond in evi¬ 
dence (R. 25). The plaintiffs then proceeded with 
their testimony in the case, but after some testimony 
had been introduced, the Court changed its opinion 
as to the contract and stated that it appeared to be 
uncertain as to price, but if proof was introduced of 
lesales by Brooks, Smith & Coane of coal covered by 
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the contract, that might make the contract certain. 
The Court stated: 

‘ 4 This is my ruling, that you may recover 10% 
of the price at which this coal was actually sold 
[meaning resales by Brooks, Smith & Coane], but 
that if you want to do that you may not do it 
under this declaration because it is a different 
sort of declaration (in that the declaration did 
not allege any resales). I will permit you to with¬ 
draw a juror and apply for leave to amend the 
declaration” (R. 29). 

The theory of the plaintiff’s case was not that the 
coal had been resold by Brooks, Smith & Coane, but 
that there never had been any resales because there 
never had been any deliveries by Lorberrv. 

The plaintiffs therefore declined to withdraw a 
juror and did not apply for leave to amend their decla¬ 
ration, but stated they would like to complete the 
evidence in their case (R. 29). The plaintiffs then 
formally offered to prove such allegations of the decla¬ 
ration as were not already in evidence, to wit, the 
market value of coal of the kind described in the con¬ 
tract, at the place of and during the period of delivery 
provided by the contract. The defendant objected to 
this offer as incompetent and immaterial. The Court 
sustained the objection and excluded the testimony, to 
which ruling exception was taken (R. 30). 

The defendant then renewed its objection made at 
the commencement of the trial, moved for a directed 
verdict for the reasons stated in the original objection 
to the introduction of any evidence. This motion was 
granted bv the Court, to which plaintiff excepted, and 
by direction the jury found for the defendant Federal 
Surety Company (R. 30). 
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Judgment was subsequently entered on this verdict, 
and from this judgment the plaintiffs have appealed 
(R. 21, 22). 


Assignments of Error. 

i 

The Court erred in the following matters: 

1. In holding that the contract involved in the suit 
was void for indehniteness. 

2. In granting the defendant’s objection to the 
introduction of any evidence. 

3. In directing a verdict for the defendant. 


ARGUMENT. 

I 

i 

; 

A Contract Is Certain Which May Be Made Certain. 

Absolute certainty is not required within ;the terms 

i 

of the contract itself. The maxim of the law is, 
“Id certum est quod certum reddi potest.’’ That is 
certain which can be made certain. 

It is respectfully submitted that the fuhdamental 
error of the Justice below was that he apparently 
believed that the price might have been made certain 
and the contract validated had there been resales of 
the coal (R. 29), but in this case, wdiere there never 
had been any resales (Lorberry having prevented re¬ 
sales by non-delivery of the coal), the price had never 
become certain and therefore the contract was uncer¬ 
tain. The Court below apparently thought the rule 


i 

i 

i 
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to be, “That is certain which has been made certain/’ 
and did not determine the validity of the contract by 
its terms as of the day it was signed, but by subse¬ 
quent events. 

The rule of common law, particularly in its applica¬ 
tion to price, is embodied in the Pennsylvania Sales 
Act, P. L. 1915, p. 543, Section 9: 

“The price may be fixed in the contract or may 
be left to be fixed in such manner as may be 
agreed.”* 


This Contract Is Certain Since There Was a Manner 
Agreed By Which the Price Was to Be Fixed. 

The contract provided a definite manner by which 
the price was to be fixed: 

“The first party shall pay to the second party 
for all coal shipped during any month by sight 
draft or otherwise, as the parties may agree, not 
later than the 25th day of the following month, 
the price the first party received for all coal sold 
during that month without any deductions except 
a commission of ten per centum on the selling 
price per ton, which commission the first party is 
authorized to retain thereout.” 

* The third plea of the defendant, Federal Surety Company, contains 
the statement: 

‘‘Said contract was executed and delivered in the State of Pennsyl¬ 
vania and was to be performed in that State” (R. 18). 

Counsel for both sides in the argument below assumed that the law of 
Pennsylvania governed. Pennsylvania statutes and decisions will there¬ 
fore be cited principally, although they will be supported in this brief 
by decisions of other jurisdictions. 



Had the contract been performed in the usual course 
of business, Lorberry would have delivered the coal 
to Brooks, Smith & Coane, the latter would have sold 
the coal, would have deducted a commission of 10% 
and would have paid Lorberry the price received less 
such commission. By the time the obligation arose for 
Brooks, Smith & Coane to pay Lorberry, there would 
have been a definite fixation of the amount to be paid, 
in the manner agreed in the contract by deducting 10% 
from the price for which Brooks, Smith & Coane sold 
the coal. The case therefore comes directly within the 
Pennsylvania statute. 


‘ ‘ The price may be fixed in the contract or may 
be left to be fixed in such manner as may be 
agreed. ’’ 


! 


Brooks, Smith & Coane could not Under the Contract 

Resell the Coal at a Low Price. 

• ; 

The suggestion was made in the argument below 
that the contract was invalid because there was no 
provision as to the price at which Brooks, Smith & 
Coane were to resell the coal, whereby ‘‘they might 

i 

have sold it at $1 a ton.” This argument can readily 
be answered: 

1. Brooks, Smith & Coane in the ordinary course of 
business would obtain the best price because i their ten 
per cent commission or profit was dependent on the 
price they received for the coal. It is quite usual for 
commission men to have discretion in prices. 

2. In our view of the case a sale at $1 per ton by 
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Brooks, Smith & Coane would have been a species of 
fraud for which Lorberry would have had an appro¬ 
priate remedy. Coal is a commodity which has a very 
definite market and a definite market price. They 
were supposed to 44 sell’’ the coal and this presupposes 
a fair sale , which in the case of coal would bring ap¬ 
proximately the market price. We do not believe that 
they could sell it at $1 per ton any more than they 
could give it away, or any more than a cost plus con¬ 
tractor would be allowed to spend $100,000 to build a 
five-room frame house. This is simply a matter of the 
construction of the contract and of course a reasonable 
construction should be placed upon the contract. 


The Contract Is Analogous to a Cost Plus Contract. 

A further argument in support of the validity of the 
contract is that it is essentiallv no different from a 
“cost plus’- contract in the field of building. Those 
contracts are universally sustained, even though the 
matter of price is left to subsequent determination. 
The reason for the use of the so-called 44 cost plus” or 
44 time and material” contracts is because the uncer¬ 
tainty that exists in the market makes it sometimes 
inadvisable to do work on a definite price basis. In 
those cases the price is not left to the unrestrained 
control of the builder, but he is held to a standard of 
good faith and fair dealing. Yet such contracts are 
not void for uncertainty whether they remain execu¬ 
tory or not. And in the event of the breach of an 
executory 44 cost plus” contract the evidence of experts 
is admissible to show the probable cost due to the 
breach and the consequent damages sustained. 
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The same motives which make a “cost plus” con¬ 
tract a feasibility are equally operative in the instant 
case. Rather than sell to the plaintiffs at a fiked price 
and have them bear the vagaries of a changing market, 
Lorberry agreed to bear that burden and take any 
loss arising through a slump in the market.I 

A contract to build a building at cost plu$ ten per 
cent is sufficiently certain because the cost will be de¬ 
termined when the building is built, and if the owner 
prevents the building from being built, the damages 
can be determined by taking ten per cent of! the rea¬ 
sonable cost of building the building. This contract 
to sell coal at the resale price less a commission of 
ten per cent is equally certain. The resale price will 
be determined when the coal is resold, and if the orig¬ 
inal seller does not deliver the coal, the buyer’s dam¬ 
ages can readily be determined by taking ten per cent 
of the market value of the coal. 


The Validity of This Contract Will Be Apparent Upon 
Examination of Decisions Relating to Alleged Un¬ 
certainty. 

| 

The fact that the contract is sufficiently certain to 
have its validity sustained becomes increasingly clear 
w r hen an examination is made of cases relating to cer¬ 
tainty in contracts. These cases are so numerous that 
an extended discussion in this brief is impracticable. 
Reference is made to the following cases, in each of 
which it w r as contended by the defendant that the con¬ 
tract in question v r as void for uncertainty, but in each 
of which the validity of the contract was sustained by 
the Court: I 
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An agreement to pay for a stock of goods by weekly 
remittances of the proceeds of sale after deducting 
expenses. Clement v. Drybread, 108 Iowa 701. 

An agreement between two brothers that one should 
permit the father to stay with him, the defendant 
brother binding himself “to stand mv share of the 
expenses and care of his support so long as he lives.” 
Jn re Compton, 30 Pa. Super. 605. 

An agreement to sell fair grounds for part cost and 
“one-third the proceeds of all privileges incident to 
the holding of fairs, races, or other events of like 
character upon the grounds.” Bar gin v. Hewlett, 115 
Ala. 510. 

An agreement that “if she (the plaintiff) would 
stay with me so long as I lived I would provide for her 
and give her ‘full and plenty’ after I was gone so that 
she did not need to work.” In this case an annuity 
was granted sufficient to maintain the plaintiff in her 
accustomed stvle of living for the rest of her life. 
Thompson v. Stevens, 71 Pa. 161. 

An agreement by warranty in a conveyance promis¬ 
ing the vendee to indemnify him for any improvements 
made on the title proving worthless. The determina¬ 
tion of the amount of liability was left to subsequent 
events. Richardson v. Gosser, 26 Pa. 335. 

An agreement to sell twine at the price at which 
two named companies shall sell twine of the same 
quality to dealers for the year 1889, price to be fixed 
on or about February 1, 1889. Lund v. McCutchen, 
83 Iowa 755. 

An agreement to sell at ten cents less than the mar¬ 
ket price on a day to be named by the vendor in the 
future. McConnel v. Hughes, 29 Wis. 537. 

An agreement to sell at the market price on the day 
when the seller should make demand. McBride v. Sil- 
verthorne, 11 U. C. Q. B. 545. 



A contract reserving to a lessor a right to sell at any 
time, but giving the lessee the first opportunity to pur¬ 
chase “upon such terms and at the same price per 
acre as any other person or purchaser might have 
offered therefor.” Hayes v. O'Brien, 149 Ill. 403. 

A contract for the sale and purchase of merchandise 
“all soiled and damaged goods at a valuation.” Sear- 
gent v. Dwyer, 44 Minn. 309. 

i 

Particular attention is directed to the case of Jessup 
& Moore Paper Co. v. Bryant Paper Co., 283 Pa. 434. 
This is a recent decision (1925) of the highest court of 
Pennsylvania, sustaining the validity of an executory 
contract of sale, against a contention that the contract 
was not sufficiently certain and that it was “not 
mutual. ’ ’ j 

By the terms of the contract the plaintiff agreed to 
sell and the defendant to buy “150 to 200 tons per 
month (of bleached soda pulp), during the year 1921,” 
the method for fixing the price—out of which pro¬ 
visions the contested question arose—being specified 
as follows: 

“On the last day of each month . . . the Jessup 
& Moore Co., the sellers, will fix their price for 
their pulp for each [succeeding] calendar month. 
Upon receipt of notice of this price, if unsatisfac¬ 
tory to the Bryant Paper Co., the buyers shall 
then submit to the sellers a bona-fide offer from a 
pulp manufacturer, admitted by both the sellers 
and buyers to be responsible, to furnish the (buy¬ 
ers) 150 to 200 tons of bleached soda pulp during 
the ensuing month, at a lower price. If the buyers 
do not submit such offer from another pulp manu¬ 
facturer, the price named by the sellers shall be 
binding on both parties during the month in¬ 
volved. If, however, the buyers submit such offer, 
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the sellers shall have the right to substitute the 
price so submitted instead of the price fixed by the 
sellers, and, if so substituted, both parties shall 
be bound thereby. If not accepted by the sellers, 
the buyers shall be at liberty to accept the pro¬ 
posal of such other pulp manufacturer for the 
ensuing month’s supply, and shall not be bound, 
during that period, to accept deliveries from” 
the sellers. 

Upon cancellation of this contract by the buyers, 
suit was instituted bv the sellers to recover the loss 
thus occasioned. The buvers contended that the con- 
tract was void for uncertainty as to price and for lack 
of mutualitv. The defendant claimed that under the 
terms of the contract— 

“* * * plaintiff could have specified any price 
whatever, fair or unfair, for the ensuing month, 
and this would have been binding on defendant, 
unless it could, by the next day, obtain and submit 
‘a bona fide (counter) offer from a pulp manufac¬ 
turer,’ which offer plaintiff could reject by simply 
saying the ‘pulp manufacturer (is not) admitted 
. . . to be responsible.’ ” 

The defendants further pointed out that— 

“* * * even though plaintiff admitted the offer¬ 
er’s responsibility, it had the option of accepting 
the cut price or refusing to do so; if it did neither, 
unless defendant submitted to the higher price of 
plaintiff, the latter was not required to furnish 
the pulp during the ensuing month. These facts, 
they assert, prove a lack of mutuality in the obli¬ 
gation of the contract, which was, therefore, unen¬ 
forceable in so far as it was executorv.” 

% 

The lower court considered the contract unenforce¬ 
able, but this was reversed by the Supreme Court with 
an opinion which stated in part: 
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“* # * but the contract does not require that the 
counter-offer, from a responsible pulp manufac¬ 
turer, must be submitted on the day following the 
receipt of notice of the price named by plaintiff. 
No time for its submission is fixed; consequently 
a reasonable time is allowed, and, under the cir¬ 
cumstances here appearing, this would mean not 
earlier than the time when defendant was reason¬ 
ably required to give shipping instructions to 
plaintiff. * * * 

“Nor does the contract, when properly |con- 
strued, give to plaintiff the arbitrary power to fix 
any price it pleases, or to capriciously claim that 
the manufacturer, who should give a counteij-bid, 
was not responsible. As to the latter point, the 
applicable rule is laid down in Singerly v. Thayer, 
108 Pa. 291, and consistently followed ever since, 
to at least as late as Thaler Bros. v. Greisser Con¬ 
struction Co., 229 Pa. 512, 518. Under it the right 
given to one party to refuse to act because of 
dissatisfaction must be exercised in good faith, 
and not expressed as the result of mere caprice. 
Everv contract is to be construed reasonablv, and 
any action by either party, not warranted by its 
terms, would give to the other a right either of 
cancellation or suit. * * * 

“It is suggested by appellee that the contract 
lacks mutuality, because, although plaintiff; gen¬ 
erally speaking, was required to deliver 150 tons 
per month, it had the option to deliver 50 tons 
additional, which, if the contract is effective, de¬ 
fendant had no option but to accept. Carried to 
its logical conclusion, the argument based On this 
objection would destroy all options. We said, 
however, in York Metal & Alloys Co. v. Cyclops 
Steel Co., 280 Pa. 585, 590: ‘When there is an 
agreement founded on a consideration, it !is not 
invalid for want of mutuality because one! party 
has an option while the other has not, or, in other 
words, because it is obligatory on one and optional 
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with the other. Hence, want of mutuality cannot 
be set up as a defense by the party who. has re¬ 
ceived the benefit simply because it was left op¬ 
tional with the other party as to whether he w’ould 
enforce his right.’ 13 C. J., 336. In order that 
a contract be mutual, it is not necessary that each 
should have precisely the same remedy, either in 
form, effect or extent. It is sufficient if both have 
the power of compelling performance of the prom¬ 
ises respectively made. * * * 

“The above quotation also disposes of the fur¬ 
ther reason given by defendant as showing that 
the contract lacked mutuality, growing out of the 
fact that if it obtained a lower bid from another 
manufacturer, plaintiff had the option of reducing 
its price accordingly, or refusing so to do. * * * 

“Construed as above set forth, the contract 
under consideration is valid and binding. A defi¬ 
nite standard is set for determining the price, and 
lienee the maxim id cerium est quod certum reddi 
potest is applicable, as, in effect, is shown by 
Van Horn v. Kemena, 281 Pa. 579. Certain it is, 
that fixing the contract price by the highest, 
lowest or prevailing price at a particular time and 
place, i would result in a binding agreement: 
Franklin Sugar Refining Co. v. Rowell, 274 Pa. 
190, 198. In substance the present contract gave 
defendant the opportunity to get the 200 tons per 
month, whenever it could obtain the best terms, 
whether from plaintiff or some other pulp manu¬ 
facturer, plaintiff always being bound to deliver 
that quantity, if defendant so required.” (Italics 
ours) 

It is respectfully submitted that this decision alone 
is sufficient authority to sustain the contention of the 
appellants in the case at bar. It is a decision of the 
highest court of Pennsylvania, the State according 
to whose laws the contract is to be construed, and 
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really disposes of all of the points which have been 
made against the contract in the case at bar. j The 
determination of the price in that case was to be left 
to the future bids of other manufacturers. Obviously 
a contract is at least as certain where the price is to 
be determined bv resales bv Brooks, Smith & Coane. 
The possible difference in the extent of the rights of 
the parties to the contract in the case at bar is not so 
great as in Jessup v. Bryant, but no lack of mutuality 
was found in that contract. As in Jessup v. Bryant, 
the seller was held to the exercise of good faith and 
could not arbitrarily fix any price by claiming that 
the manufacturer which gave the counter-bid was not 
responsible, so in the case at bar Brooks, Smith & 
Coane would be held to the exercise of good faith and 
could not sell the coal at an unreasonably low price. 
The difficulties in the case at bar were much le^s than 
those which existed in Jessup v. Bryant, and I it can 
hardly be doubted that the courts of Pennsylvania 
would sustain the contract in the case at bar. I 

j 

Particular attention is also directed to the case of 
Rush Creamery Co. v. R. II. Ellis, 3 Pa. Superior 527, 
decided in 1897. There an agreement was made by the 
defendant with others to establish a creamery, the de¬ 
fendant agreeing to pay his aliquot share of the cost 
in that ratio as the milk supplied by him should bear 
to the total of the milk received by the creamery. 
Each of the parties to the agreement agreed to supply 
“the milk pure as taken from the cow from the number 
of cows placed opposite our respective names j” The 
defendant, however, never supplied the creamery with 
any milk. The action was brought to recover his share 
of the expense. The trial court in its charge to the 
jury said: 


i 
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“But it is contended on the part of the defense 

that the method of obtaining his share of this 

expense is set forth in the instrument which he 

signed, and that that is to be measured by an 

exact proportion of the amount of the milk that 

he actually furnishes in proportion to what the 

other subscribers furnish. That is the agreement 

between the parties, and if he had furnished the 

milk to the creamery as he had agreed to do, in 

the absence of any testimony showing that amount 

thev could not recover. But when he declined to 
* 

furnish his milk, by his own act he places it be¬ 
yond the power of the company to make the as¬ 
sessment of the division in conformity with the 
agreement of the parties, and by his own refusal 
to perform his agreement he cannot avoid the 
responsibility of the agreement itself, and he is 
responsible to this company, * * * f or fog 

proportionate share under that agreement of the 
amount expended by them in building that cream¬ 
ery and putting in their machinery. * * * The 
question for you to ascertain in rendering a ver¬ 
dict in this case is what is that share? You are 
to take the evidence in this case and ascertain 
from all the evidence. If he has destroyed bv his 
own act, or by his refusal to act, the method of 
ascertainment prescribed by the agreement, then 
the jury must ascertain it by the next best method 
of ascertainment. That the method under the 
terms of the agreement is the only exact method, 
as claimed by the defendant, is true, but by not 
furnishing the milk, he himself has destroyed the 
exact method. Therefore you are at liberty to 
take the next best means of ascertaining, or the 
company is at liberty in making the assessment 
to take the next best means of ascertaining his 
proportionate share of that sum, and it is for that 
purpose that this clause is placed in the agree¬ 
ment. You have, by the agreement offered in evi¬ 
dence, the number of cows which each man was to 
furnish and you may ascertain, if you are able to, 
from the number of cows they were to furnish 
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under the agreement his proportionate share of 
the amount of money borrowed and his propor¬ 
tionate share of the money due or paid by the 
company at the time of commencement of this suit 
with interest from the time of commencement of 
the action.” 

A verdict was found for the plaintiff and| from a 
judgment entered on that verdict the defendant ap¬ 
pealed. 

It was contended bv the defendant that because no 
specific sum was subscribed or promised by the par¬ 
ties, the contract was too indefinite to create ianv lia- 
bility. The court, however, held that the agreement 
was sufficiently definite and that there was no cause 
for complaint against the charge of the trial court. 

In the case at bar, Lorberry has prevented the ascer¬ 
tainment of the resale price by failing to deliver any 
coal to be resold. One party to the contract in the 
case at bar, as in that case, “has destroyed by: his own 
act, or by his refusal to act, the method of ascertain¬ 
ment prescribed by the agreement,” and tjhe jury 
should have been permitted in the case at bar^ as they 
were in that case, to ascertain the amount to be paid 
bv the defendant bv the next best method, which in 

j 

the case at bar would be ten per cent of the market 
price, the price for which the appellants could have 
resold the coal. 


The Contract May Also Be Considered An Agency Con¬ 
tract and As Such May Readily Be Sustained. 

In the argument below some importance was at¬ 
tached to the fact that the contract was a sales con- 


i 
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tract, the idea being* that a sales contract had to be 
more certain than other contracts. We do not know 
of any support for such an argument. All contracts 
must be certain within the rules set forth in this brief. 

But the truth of the matter is that the contract in 
the case at bar, although called a sales contract, was 
essentially an agency contract, the agents, however, 
guaranteeing the resale of the goods. Lorberrv were 
miners, Brooks, Smith & Coane were brokers. The 
gist of the contract was that coal would be furnished 
Brooks, Smith & Coane and they would pay Lorberry 
the resale price less ten per cent, guaranteeing, how¬ 
ever, to take the full 25,000 tons. Of course, whether 
a contract is one of sale or agency does not depend 
on what it is called, but upon its substance. Commer¬ 
cial Credit Company v. Girard National Bank, 246 Pa. 
886; Mitchell Co. v. Ilartsell Mills, 276 Pa. 429. The 
fact that this contract was called a sales contract does 
not prevent it from being considered an agency con¬ 
tract, if it can be sustained by doing so. 

There are cases involving agency contracts which 
are similar to the case at bar. Thus in Wood v. Lady 
Duff-Gordon, 222 N. Y. S8, the defendant had given 
the plaintiff the exclusive right to market her style 
creations for a consideration of one-half the profits. 
In an action for breach of the contract, she argued 
that it was invalid because there was no corresponding 
obligation to use reasonable efforts to market the style 
creations. The court held, however, that “his promise 
to pay the defendant one-half of the profits and reve¬ 
nues resulting from the exclusive agency and to render 
accounts monthly, was a promise to use reasonable 
efforts to bring profits and revenues into existence.’’ 
The contract was therefore held valid. 
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The Ease With Which the Damages Can Be Determined 

Is An Indication of the Certainty of the Contract. 

i 

In 13 Corpus Juris 268, it is stated that as a general 
rule a contract which affords no practical basis upon 
which damages can be ascertained in case of breach is 
void for uncertainty. Although this is rather a cir- 
cuitous test of the validity of a contract, the fact that 
damages can readily be ascertained in this case is at 
least an indication that the contract is sufficiently cer¬ 
tain to be valid. 

There is no question as to what the damages are. 
The right to recover anticipated commissions or antici¬ 
pated profits is well established. Iloivard v. Stillwell , 
139 U. S. 199; United States v. Behan, 110 U. £>. 339; 
Emerson v . Pacific Co., 96 Minn. 1; Spencer Medicine 
Co. v. Hall, 78 Ark. 336; Dennis v. Maxfield, 10 Allen 
138. The demand for coal at that time equaled or 
exceeded the supply (R. 27). During the period in 
question, Brooks, Smith & Coane were selling, aside 
from this contract, between 10,000 and 12,000 tons a 
month (R. 27). It is obvious that they could halve sold 
such a marketable commodity as the coal provided for 
in the contract at the market price prevailing; at the 
time and place. Had they done so, they would have 
received a commission or profit of ten per cent.; They 
were prevented from doing so by non-delivery of the 
coal. They have thus lost ten per cent of the ^market 
price, and this is the exact amount of their damages 
(see particulars of demand, R. 6). There is, of course, 
no difficulty in determining as a question of fact the 
market value of coal at a certain time and place. It 
has been done in many cases, among them New River 
Collieries Co. v. U. S., 262 U. S. 341; Pocahontas Fuel 


i 
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Co. v. U, S ., 61 C. Clms. 231; and Consolidation Coal 
Co. v. U. S., 60 C. Clms. 608. 


The Court Should Seek to Sustain Rather Than Avoid 

a Contract. 

It is, of course, axiomatic that a Court should start 
with the premise that when business men enter into a 
formal contract thev are endeavoring to make a bind- 
ing agreement. The Court should try to determine 
their intention, and if a reasonable construction can be 
found for the contract, it should be enforced. A con¬ 
tract should not be lightly avoided for alleged uncer¬ 
tainty. Paxtang Electric Co. v. Astrich, 17 Pa. Dist. 
K. 792; Petry v. Payne, 217 Pa. 252; Van Horn v. 
Kemena, 281 Pa. 379. 


Conclusion. 

For the reasons stated in this brief the appellants 
maintain that the contract in the case at bar is suffi¬ 
ciently certain to be valid and binding upon the parties 
to it. The only alleged uncertainty relates to price. 
A method was agreed upon by which the price was to 
be fixed, viz., by the resale price less ten per cent. By 
failing to deliver the coal the seller prevented its re¬ 
sale and thus prevented the determination of the price 
in the method provided by the contract. In these cir¬ 
cumstances the buyer can insist on damages based on 
what the price would reasonably have been had the 
coal been delivered. This would have been the market 
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price less the ten per cent commission provided by the 
contract. 

It is therefore urged that the decision of the Court 
below be reversed and the case remanded for a; new 
trial with directions to hold the contract valid and the 
bond to secure its performance equally valid. 
Respectfully submitted, 

i 
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Spencer Gordon, 

Fontaine C. Bradley, j 

i 

Attorneys for Appellants. 
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STATEMENT OF CASE. 

We do not deem the facts in the case to be sufficiently 
stated by the appellants to enable us to discuss properly the 
question involved, and having this in mind, the lease may 
be stated as follows: 

This case is here on appeal from the action of the court 
below in directing a verdict for the appellee on the ground 
that the contract of sale between the appellants and the de¬ 
fendant, the Lorberry Coal & Mining Company,; was void 
for indefiniteness in that the price of the coal sought to be 
sold was not fixed by the terms of the contract, nor a 
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method provided by the contract by which the price could 
be judicially ascertained. 

The appellants, Brooks, Smith & Coane, sued the Federal 
Surety Company, as surety, and the Lorberry Coal & Min¬ 
ing Company, as principal, for non-performance by the 
Lorberry Coal & Mining Company of an executory contract 
of sale between it and the appellants whereby the appellants 
agreed to buy and the Lorberry Coal & Mining Company 
agreed to sell 25,000 tons of anthracite coal. R. 10. 

The declaration alleged that by the contract between the 
appellants and the Lorberry Coal & Mining Company it w’as 
agreed upon by and between the appellants and the Lorberry 
Company that appellants would buy from the Lorberry Com¬ 
pany and the Lorberry Company would sell and deliver to 
the appellants 25,000 tons of fresh mined anthracite coal 
and that the appellants would pay the said Lorberry Com¬ 
pany for the said 25,000 tons of coal the price that appellants 
received for all coal sold during the preceding months, less 
ten per cent on the selling price per ton. R. 3. And it is 
further alleged that if said coal had been delivered to the 
appellants the appellants could have readily sold it at the 
prevailing market prices. R. 4. 

No coal was ever delivered under the contract. 

Paragraph 7 of said contract of sale having to do with 
the question of price provides:' 

“All coal shipped and accepted by the consignee or 
buyer, shall be paid for as follows: The first party 
shall pay to the second party for all coal shipped during 
any month, by sight draft or otherwise, as the parties 
may agree, not later than the 25th day of the following 
month, the price the first party received for all coal sold 
during that month, without any deductions except a 
commission of 10 per centum of the sale price per ton, 
which commission the first party is authorized to retain 
thereout. And further, if payments are made by the 
first party, less the said commissions for coal sold in any 
month, within ten days from the date of shipment, then, 

? 



the first party shall be entitled to an additional deduc¬ 
tion of one (1) per centum on the amount so paid in ad¬ 
vance of the usual stipulated time of payment.’* R. 11. 

The bond was offered in evidence and the appelleei objected 
to the admission of the bond in evidence and to the introduc¬ 
tion of any testimony on the ground that the declaration did 
not state a cause of action; that the contract set out in the 
declaration was void because it did not contain a fixed price 
for the coal nor a method by which the price could be defi¬ 
nitely and judicially ascertained, and that the contract being 
void, the bond given to secure its performance was void. The 
court overruled the objection and admitted the bond in evi¬ 
dence, to which ruling the appellee excepted. R. 25 . 

The appellants then offered in evidence the original con¬ 
tract dated February 17, 1925, between the appellants, 
Brooks, Smith and Coane, and the Lorberry Coal & Mining 
Company. The appellee objected to the admission of this 
contract in evidence upon the ground that the contract was 
void because of indefiniteness; that it did not contain a fixed 
price for the coal nor a method by which the price could be 
definitely and judicially ascertained. The court overruled 
the objection to the admission of said contract in evidence, 
to which ruling the appellee excepted. R. 25. 

After Fred E. Smith, one of the appellants, had testified 
on behalf of the appellants, the court stated that the contract 
appeared to be uncertain as to price, but if proof was intro¬ 
duced of sales by Brook, Smith & Coane of the coal in ques¬ 
tion, that might make the contract certain. The Court 
stated: j 

“This is my ruling, that you may recover 10 per cent 
of the price at which this coal was actually sold, but 
that if you want to do that, you may not do: it under 
this declaration because it is a different sort of declara¬ 
tion. I will permit you to withdraw a juror and apply 
for leave to amend the declaration.” 
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Thereupon appellants declined to withdraw a juror and ap¬ 
ply for leave to amend their declaration but stated that they 
would like to complete the evidence in their case. R.29. 
The plaintiffs then offered to prove the market price of fresh 
mined anthracite coal in carload lots f. o. b., Philadelphia and 
Reading Railroad cars in the vicinity of the Griffith breaker. 
West Norwegian township, Schuylkill County, Pennsylvania, 
during the period from the 17th of February to the 23d of 
May. The defendant objected to this offer as incompetent 
and immaterial. The court sustained the objection and ex¬ 
cluded the testimony. Thereupon, counsel for plaintiffs 
announced that they had no more testimony to offer. R. 30. 
Thereupon the defendant renewed the objection made at the 
commencement of the trial and moved that the court direct 
a verdict for the defendant for the reasons stated in the 
original objection to the introduction of any evidence. This 
motion was granted by the court. R. 30. 

The assignments of error present a single question, 
whether the executory contract for the sale of coal in which 
the price of the coal was not fixed nor any method provided 
by which the price could be definitely fixed is a void or valid 
contract. 

ARGUMENT. 

An executory contract for the sale of personal property is 
unenforceable Token it neither fixes the price nor provides a 
method by which the price can be definitely ascertained. 
PRICE IS AN ESSENTIAL ELEMENT OF A CON¬ 
TRACT OF SALE. 

We need give no consideration in this case to the law ap¬ 
plicable to executed contracts of sale. Neither are we inter¬ 
ested here with contracts of sale which are wholly silent, as to 
price, about which there might be some conflict in the authori¬ 
ties, although under the American rule such a contract is 
unenforceable. 
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We have to do here with a case where the parties attempted 
to provide the method by which the price could be ascer¬ 
tained, but failed in their attempt, and in this brief we will 
direct our attention to the law applicable to such a contract. 

There does not seem to be much conflict between appellant 
and appellee as to what the underlying principle of law is. 
The law is thus stated in the case of Julius Levy & brothers 
vs. A. A. Mantz & Company, 117 Pacific, 936: 

“It is elementary in law that a contract of sale must 
be certain as to the thing sold, and designate the price 
to be paid for it, and it is well settled that an executory 
contract of sale if uncertain and incapable of being made 
certain in the essential particular of the price to be paid 
for the thing sold, neither of the parties can be held to 
its terms, nor recover damages for its breach.” 

i 

In Mechem on Sales, Volume 1, page 191, section 204, 
the rule is thus stated: 

i 

i 

“A distinguishing feature of a sale, as has been seen, 
is that it is a transfer of the absolute title to a thing for 
a price in money or its equivalent. There can there¬ 
fore be no valid sale unless this price has been deter¬ 
mined upon by the parties themselves, either expressly 
or impliedly, or unless some means or method be agreed 
upon by the parties, or established by law’, by wjiich the 
price may be determined.” I 

In Section 205 this same author says: 

“Hence, in the case of executory contracts, where 
parties are negotiating in respect of the sale and of the 
price to be paid thereon, the contract of sale cannot be 
deemed to be completed so long as the price! remains 
undetermined. There will, therefore, be no sale if the 
parties, though apparently agreed, are really mutually 
mistaken as to the price to be paid. There will also be 
no sale if the price is left to be afterwards agreed upon, 
and the parties fail afterwards to agree. * * 

5 



The uniform sales act of Pennsylvania, P. L. 1915, page 
543, section 9, is but a declaration of the common law. That 
act provides: 

“The price may be fixed in the contract or may be 
fixed in such manner as may be agreed.” 

In the case of Jessup & Moore Paper Company vs. Bryant 
Paper Company, 283 Pennsylvania, 434, cited by the appel¬ 
lants in their brief, the Court held that the statute merely 
formulated the common law rule. 

The State of Maryland has a similar statute. In the case 
of Solter & Leedom vs. Worrell et al., 252 Federal, 133, the 
Circuit Court of Appeals said: 

“The Maryland statute provides: ‘The price may 
be fixed by the contract or may be left to be fixed in such 
manner as may be agreed, or it may be determined by 
the course of dealings between the parties. This stat¬ 
ute is a formulated statement of the recognized rule.’ ” 

In the sillabi of that case the rule is thus stated: 

“Contract of sale of a certain new packer’s standard 
tomatoes, price guaranteed against decline to date of 
shipment, of packs of standard tomatoes of named, 
well established and known packers, under rule that that 
is definite and certain that can be made so, is not too in¬ 
definite as to price, which is the lowest market price 
reached; standard tomatoes having a market value to 
the same extent and degree as grains.” 

Indeed, appellants in their brief seem to concede that the 
rule applicable to this contract is as stated by the authorities 
supra. They contend that because this contract provided a 
method by which the price might be fixed in the event that 
the contract became a completely executed contract, this rule 
has been answered. The fallacy of their contention is dem¬ 
onstrated by their own declaration. They do not sue for 
ten per cent of the price received by them for all coal sold; 
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they ask the Court to make a new contract and sue for ten 
per cent of the market price at the mine. If this contract 
provided a method by which the price could be judicially 
determined, then it would not have been necessary for them 
to predicate their right of recovery upon a contract which 
the parties clearly did not make. The contract provides: 

i 

“All coal shipped and accepted by the consignee or 
buyer shall be paid for as follows: 

“The first party shall pay to the second party for all 
coal shipped during any month by sight draft or other¬ 
wise, as the parties may agree, not later than the 25th 
day of the following month, the price the fir$t party 
received for all coal sold during that month * i * * ” 

There is nothing in this provision about market price. The 
theory of appellants' declaration is that they are entitled to 
recover ten per cent of the market price at the mine, or 
rather, the market price f. o. b. the breaker. They sought to 
prove the market price by showing the market price of the 
old line companies, although it was conceded that the price 
received by the independent operators exceeded the price 
received by the old line companies. If they were going to 
ask the Court to make a new contract for the parties, why did 
they select the market price f. o. b. the breaker ? It was 
admitted by appellants' witnesses that at least three elements 
entered into the market price at the principal points of con¬ 
sumption, to-wit, the price at the mine, the freight rate, and 
local conditions. The market price at New York would be 
determined not only by the price of the coal at the mine 
plus the freight rate, but also by the supply at New York. 
If there was a surplus at New York, the market price would 
be one thing; if a scarcity, another thing. The same would 
be true of the market price at Philadelphia, at Baltimore, at 
Boston, at Pittsburgh, all very large consumers of anthra¬ 
cite coal. The market price at New York might be one 
thing, and the market price at Baltimore, Philadelphia or 
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Boston an entirely different thing, depending upon the con¬ 
ditions obtaining at each of the places. R. 28, 29, 30. So 
we ask why did appellants when they asked the court to 
make a new contract for them, settle upon the market price 
at the breaker? 

An executory contract of sale must specify the price or 
must provide a method by which the price can be judicially 
ascertained by the application or use of the method provided 
for in the contract, and not bv some other method not men- 
tioned in the contract. Appellants refer to the rule “Id ccrtum 
cst quod ccrtum rcddi potest”, and say that the court below 
fell into error in thinking the rule to be “That is certain 
which has been made certain.” The court fell into no error 
but held, that because the court by using the method provided 
for in the contract, could not determine the price, the con¬ 
tract was unenforceable and void. The Court below held 
that this contract was nothing more than an inchoate con¬ 
tract until the thing by which the price was to be fixed had 
happened, and since that thing had never happened and could 
not happen, the contract was unenforceable. That the court 
below was right is sustained by all of the authorities, and 
appellants have not cited a single authority, and cannot cite 
a single authority, because there are none, convicting the 
Court of error. 

This precise question was decided by the Supreme Court 
of Michigan in the case of Foster vs. Lumberman Mining 
Company, 68 Michigan, 188. In that case the plaintiff sued 
the defendant in trover for the possession of a large quantity 
of lean iron ore, which he claimed he had purchased from the 
defendant. Under the evidence it appeared that under the 
alleged contract of sale the price which plaintiff agreed to 
pay for the ore depended upon what plaintiff would sell it 
for. The Court held that the following prayer should have 
been granted bv the trial court: 
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“If the purchase price to be paid depended on the 
price Foster should get for the ore on sales to be made 
by him, it was not a sale and the plaintiff cannot 


recover. 


In the syllabus in that case the rule is thus stated :j 

“An agreement for the sale of a quantity of iron ore 
for a price per ton dependent upon that received by 
the vendee on its sale lacks an essential ingredient of a 
contract of sale and cannot be enforced.” 


A case very frequently cited with approval in the Ameri¬ 
can decisions is the case of Milnes vs. Gery, 14 Ves, 400, 
406. In that case the parties entered into an agreement for 
the sale of property according to the valuation of two per¬ 
sons, one chosen by each, or of an umpire to be appointed 
by those two in case of disagreement. There was a refusal 
on the part of one of the parties to arbitrate the price. Upon 
a bill for specific performance praying that the Court would 
appoint a person to the valuation, the master of the rolls 
said: 

“The more I have considered this case the more I am 
satisfied, that, independently of all other objections, 
there is no such agreement between the parties, as can 
be carried into execution. The only agreement, into 
which the defendant entered, was to purchase at a price, 
to be ascertained in a specified mode. No price having 
ever been fixed in that mode, the parties have not agreed 
upon any price. Where then is the complete and con¬ 
cluded contract, which the Court is called upon to exe¬ 
cute? The price is of the essence of a contract of sale. 
In this instance the parties have agreed upon a particular 
mode of ascertaining the price. The agreement, that 
the price shall be fixed in one specific manner, certainly 
does not afford an inference, that it is wholly indiffer¬ 
ent, in what manner it is to be fixed. The Court, de¬ 
claring, that the one. shall take, and the other shall give, 
the price, fixed in any other manner, does not execute 
any agreement of theirs; but makes an agreement for 
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them; upon a notion, that it may be as advantageous as 
that which they made for themselves * * *. I do 

not know, that upon this point there can be any differ¬ 
ence between decisions at law and in equity. If you go 
into a court of law for damages, you must be able to 
state some valid legal contract, which the other party 
wrongfully refuses to perform; if you come into a 
court of equity for specific performance, you must 
also be able to state some contract, legal or equitable, 
concluded between the parties, which the one refuses 
to execute." 

There is no distinction betwen that case and the case at 
bar. There the thing left to be done to fix the price was 
an arbitration; ihere the thing left to be done to fix the price 
was a sale of the coal by appellants. In that case there was 
no arbitration; in this case there was no sale. 

In the case of Dayton vs. Stone, 111 Michigan, 196, 69 
N. W., 515, plaintiff and defendant entered into a contract 
for the exchange of plaintiff's stock of merchandise for cer¬ 
tain property of the defendant and cash. It was provided 
in the contract that the goods of the plaintiff should be inven¬ 
toried and that the undamaged goods should be taken at 
wholesale cost and the damaged goods at prices to be agreed 
upon. The inventory was started by two men, one selected 
by the plaintiff and the other by the defendant. Before it 
was completed the defendant withdrew his men and advised 
the plaintiff that he would go no further with the deal. The 
plaintiff then had the same man who had been first employed 
by the defendant, and the man selected by her, go on with 
the inventory and fix the prices of the damaged goods. Plain¬ 
tiff then brought her action for damages. The rule applied 
in the case is concisely stated in the syllabus as follows: 

“A contract for an exchange of merchandise for 
other property by the terms of which the undamaged 
goods are to be inventoried and taken at cost price 
and the damaged goods at prices agreed upon, is uncer- 
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tain as to the price to be paid for the damaged goods 
and cannot be enforced.” j 

In Stern v. Farrah Brothers, 133 Pacific, 400,; plaintiff 
had agreed with the defendant to sell the defendant the fix* 
tures in plaintiff’s store, and the stock of merchandise therein. 
The contract provided in substance that the defendant was 
to pay for the fixtures one-half of the cost fixed by an 
experienced carpenter. For the merchandise the defendant 
was to pay a price which was to be fixed by appraisers, one 
to be appointed by the plaintiff and one to be appointed by 
defendant. The defendant refused to appoint an arbitrator 
to make the appraisal. The plaintiff had an appraisement 
made by disinterested, experienced men of his own selection. 
He had an experienced carpenter fix the cost of! the fix¬ 
tures. He then notified the defendant of the valuation 
of the merchandise fixed by the appraisers selected by him¬ 
self, and of the cost of the fixtures as found by the experi¬ 
enced carpenter, and demanded that the defendant pay the 
price so fixed. The defendant expressed himself als willing 
to buy the fixtures at one-half the cost fixed by the experi¬ 
enced carpenter, but repudiated the contract so f4r as the 
merchandise was concerned. The plaintiff then, after notice 
to the defendant of his intention, sold part of the merchan¬ 
dise in the usual course of business and the balance by public 
auction. He sued the defendant for the difference in the 
price fixed by his appraisers and what he had received from 
the sale of the merchandise in the manner aforesaid. The 

i 

Court denied a recovery to the plaintiff and held that the 
defendant on his counter-claim was entitled to recqver back 
the $500 paid as earnest money. The Court said: j 

“The agreement was executory, and provided, by its 
terms, the manner in which it was to be fully consum¬ 
mated. Can it be said that the court had the power to 
make a new agreement between the parties, or to per¬ 
mit one of the parties to vary its expressed terms and 
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arrive at a valuation of the goods by a method not pro¬ 
vided for, or outside of the terms of the agreement, and, 
after such calculation is thus arrived at, to make it the 
measure of damages sustained? We do not think so.” 

In that case the plaintiff made the point, as do the appel¬ 
lants here, that the impossibility of determining the price in 
accordance with the method provided for in the contract 
arose because of the wrongful act of the defendant in repudi¬ 
ating the contract. The Court held that it made no differ¬ 
ence, saying: 

“However we may view the question of good morals, 
or good conscience in a case such as this, it is not for us 
to make a new contract between these parties, or to give 
force and efficacy to a departure, by one party, from 
the terms of the alleged contract.” 

Of course, this element must be present in practically all 
cases of this kind. There must be a repudiation of the con¬ 
tract by one of the parties thereto, or there could be no liti¬ 
gation over the contract. 

In Elmore Ouillian Company vs. Parrish Brothers, 170 
Alabama, 499, 54 Southern, 203, the action was for damages 
for breach of several executor}' contracts of sale of cotton. 
Demurrers were sustained to all of the counts of the petition, 
and the plaintiff appealed. 

Some of the contracts, after setting out the price for 
certain grades of cotton, continue: 

“Nothing below strict middling, except at differences to 
be agreed upon at time of delivery.” 

The other contracts, after enumerating the price for cer¬ 
tain grades of cotton, provided: 

“Grades below strict middling at differences to be 
agreed upon at time of delivery.” 

It was held that as to the first class of contracts, since cot¬ 
ton below “strict middling” was excluded from the contract, 
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such contracts were not void because the price was not fixed, 
since the contract fixed the price for all grades above “strict 
middling.” j 

As to the second class of contracts, to-wit, the contracts 
that did not exclude grades below strict middling, the Court 
held that since the seller had the right to deliver cotton below 
“strict middling,” and since there was no price fixed for 
such cotton, those contracts were unenforceable. In the 
syllabi it is said: 

i 

“In order to be enforceable, every executory contract 
of sale must definitely fix the price or provide some defi¬ 
nite method for ascertaining it.” 

In the case of Gaines and Lee vs. R. J. Reynolds Tobacco 
Company, 163 Kentucky, 716, 174 Southwestern 482, the 
contract for the breach of which suit was brought fixed the 
price at the “original cost thereof, plus the expense of hand¬ 
ling and a nice or a reasonable profit.” The Court said: 

“But a valid executory contract of sale is hot ex¬ 
hibited unless by their agreement they have definitely 
fixed the price, or have rendered it capable of ascertain¬ 
ment and determination with reasonable certainty. This 
rule is inevitable because the price is one of the factors 
of the measure of damages in the event of a breach of 
the contract, and unless the price is fixed or capable of 
ascertainment with reasonable certainty, a trustworthy 
measure of the loss occasioned by the breach cannot be 
demonstrated.” j 

In United Press vs. New York Press Company, 164 New 
York, 406, reported also in 53 L. R. A. page 289, the subject 
matter of the contract was the furnishing of news service by 
plaintiff to defendant. The contract provided that the price 
should be not exceeding $300 a week, a price that should be 
“fair and equitable for both parties”, and “not more than 
any other daily morning newspaper in the City of New 
York should be required to pay to the party of the first part 

i 

for the same reports.” 
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The plaintiff in this case had furnished, and the defendant 
had accepted, the news service for two years when the de¬ 
fendant repudiated and refused to perform further. It was 
contended by the plaintiff that the plaintiff was entitled to 
recover the market value of the service. 

The Court held otherwise and said: 

“If this were a case where the contract of the parties 
was merely ambiguous in its terms, it might be per¬ 
missible to explain them by evidence of their acts, and 
thus to show a practical construction; but the difficulty 
with this instrument lies deeper; it lacks support in one 
of its essential elements, in the absence of a statement 
of the price to be paid. That was a defect which was 
radical in its nature, and which was bevond the reach 
of oral evidence to supply; for, if the intention of the 
parties, in so essential a particular, cannot be ascer¬ 
tained from the instrument, neither the court nor the 
jury will be allowed to make an agreement for them 
upon the subject. It is elementary in the law that, for 
the validity of a contract, the promise or agreement of 
the parties to it must be certain and explicit, and that 
their full intention may be ascertained to a reasonable 
degree of certainty. Their agreements must be neither 
vague nor indefinite, and, if thus defective parol proof 
cannot be resorted to.” 

In the Supreme Court of North Carolina, in the case of 
Wittkowski vs. Wasson, 71 North Carolina, 451, the Court 
states this rules as follows: 

“A sale is defined by Benjamin as ‘a transfer of the 
absolute or a general property in a thing for a price 
in money.'i To the completion of this contract, as of 
all others, there must be the mutual assent of the parties 
to its terms. Such mutual assent cannot exist unless 
the terms are definite. The thing sold must be ascer¬ 
tained. Until the specific thing is agreed on, the agree¬ 
ment can only be executory. * * * And, for like 

reason, the price to be paid must also be certain, or 
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some guide must be agreed on by which it can be found 
with certainty. There may be a sale for a reasonable 
price, in which case, if the parties afterwards differ, the 
price must be made certain by the verdict of the jury, 
or there may be a sale at a price to be afterwards fixed 
by valuers. In such case, if the valuers refuse to fix 
the price, the sale is considered incomplete of else is 
rescinded by the refusal.” 

i { 

One of the cases cited by appellants in their brief an¬ 
nounces and applies this rule. We have reference to the 
case of Hayes against O’Brien, 149 Illinois, 403. j In that 
case the owner of land leased it to the plaintiff for a term of 
years. The lease, after providing that the lessor reserve 
the right to sell the demised premises at any tiifie after 
the date of the lease, continued “but no such sale of said 
land shall be made by said first party until said party has 
given said second party the privilege of purchasing said land 
upon such terms and at the same price per acre as any other 
person or purchaser might have offered therefor.” 

During the term of the lease, the lessor sold the property 
to O’Brien at a price offered by O’Brien, which was accepta¬ 
ble to the lessee. The Court said: 

“In Fry on Specific Performance, after stating (sec¬ 
tion 214) ‘that it is evident that the price is an essential 
ingredient of the contract, and that where this is neither 
ascertained nor rendered ascertainable the contract is 
void for incompleteness and incapable of enforcement/ 
the author says (section 216) : ‘It is not, however, 
necessary that the contract should determine the price 
in the first place. It may appoint a way by which it is to 
be thereafter determined, in which case the contract is 
perfected only when the price has been so determined / 
The principle governing is: When the contract ap¬ 
points the mode of determining the price, and the price 
is determined according to that mode, the contract be¬ 
comes perfect and complete in all respects as if it had 
been originally fixed in the writing.’ ” (Italic^ ours.) 


! 


! 

i 





In the case of Watts v. Weston, 62 Federal, 136, a trustee 
of a colliery with full control of its business of mining, trans¬ 
portation and selling of coal, entered into an agreement with 
a firm in New York and engaged to consign and deliver to the 
firm, its successors or assigns, the entire output of the col¬ 
liery for a period of twenty years at a price to be agreed 
upon from month to month, on or about the first day of 
each month, bv the trustee and said firm and its successor 
or successors. This contract was successively assigned by 
the vendee named therein until the plaintiff acquired title to 
it, together with all rights thereunder. Some of the mem¬ 
bers of the firm which assigned the contract to the plaintiff 
executed to the plaintiff a guaranty that the defendant would 
faithfully perform the contract for the unexpired portion of 
the twenty years. After the contract had been in force for 
practically five years, the trustee repudiated it and refused to 
deliver any more coal to the plaintiff. The plaintiff sued 
upon the agreement of guaranty. The Court directed a ver¬ 
dict in favor of the plaintiff for six cents only, or nominal 
damages. The plaintiff appealed. The Circuit Court of 
Appeals said: 

“The agreement of June 25, 1880, bound Knevalls 
and the colliery only to sell the New York firm coal at a 
price to be agreed upon between the parties from month 
to month. The profits of the firm would manifestly be 
the difference between the price thus fixed, plus such 
expenses as they might be put to and the price they 
might be able to obtain for the coal in the New York 
market. As the price to be paid the colliery was left 
wholly unsettled bv the contract, and could be made 
certain only by further agreement of the parties from 
time to time, there is nothing in the absence of such fur¬ 
ther agreement, with which to compare the market price 
at which coal, if shipped, could have been sold by the 
firm and thus determine the profits which might have 
been lost by refusal to sell at all. Not only is the con¬ 
tract uncertain as to the price to be paid by the firm, but 
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it is not by its terms capable of being made certain either 
by reference to some umpire in case of a disagreement, 
or by providing, in the absence of an agreement, that it 
should be taken at the market price, nor is there suf¬ 
ficient in the evidence to warrant a finding that the par¬ 
ties had practically so interpreted it as to dispense with 
the successive agreement as to price for which it pro¬ 
vides. No doubt, in figuring for a coming month, both 
sides naturally enough took the market price of coal in 
the preceding months as a basis; both also took into 
consideration the tendency of the market for the future; 
but the important fact as to practical interpretation is 
that they did, in fact, from time to time, agree upon 
a price. Neither seems ever to have acted upon the 
assumption that such price was to be fixed otherwise 
than with the concurrence of both. Moreover, it is 
difficult to see how, under the contract, there could be, 
as the plaintiff contends, any ‘market price’ for Prim¬ 
rose coal ‘at the colliery.’ A market implies competi¬ 
tion, and, if the entire output was to be turned over for 
thirty years exclusively to a single customer, lit is quite 
apparent that unless some control over the prite was re¬ 
served to the colliery it would be entirely at the mercy 
of the customer, who might fix the market at ;the mines 
by the price it was willing to pay. Nor is it £o be sup¬ 
posed that the price to be paid was the market price of 
coal of this kind in New York, less expenses of trans¬ 
portation and sale. In the absence of a selling com¬ 
mission,—and the contract provides for none,—this 
would leave no profit to the consignees. 

“We find nothing in the case from which a jury could 
determine what price the contract required j plaintiff’s 
firm to pay during any month not covered by, an agree¬ 
ment as to price, and without that element the damages 
resulting from a failure to sell them coal are not sus¬ 
ceptible of adjustment.” 

i 

i 

The Supreme Court of the United States, in the case of 
National Bank v. Hall, 101 U. S., 50, thus states the rule 
applicable to contracts of this kind: j 


i 
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“Where a contract is a unit, and left uncertain in one 
particular, the whole will be regarded as only inchoate 
because the parties have not been ad idem, and therefore 
neither is bound/’ 

On the point of the right of the Court to substitute an 
equivalent term for an indefinite and uncertain provision of a 
contract, the case of Troy Laundry Machinery Co. v. Dolph, 
138 U. S., 617, is in point. 

We might continue to quote from the decided authorities 
almost endlessly. As stated above, all of the cases support 
the proposition that the price must either be fixed in the 
contract or some method must be provided for in the contract 
by which the price can be judicially ascertained by application 
of the method provided for in the contract. The appellants 
have cited no authority to the contrary. We have made dili¬ 
gent search and we have been unable to find any authority to 
the contrary. 

On the rule generally the following additional cases are 
in point: 

23 R. C. L., page 1277, section 94; 

24 American & English Encyclopedia of Law, 2nd 
Ed., page 1036; 

35 Cyc., pp. 27-48; 

Still v. Cannon. 13 Oklahoma, 491; 

Stout v. Hardware Co., 131 Mo. App. 520; 

Shealy & Finn v. Edwards, 73 Ala., L. C., 181; 

W. T. Adams Machine Co. v. Newman, 107 La., 702 ; 

Flag v. Mann, 2 Sumner, 539; 

State v. Wentworth. 35 New Hampshire, 442; 

James v. Muir, 33 Michigan. 223; 

Albemarle Lumber Co. v. Wilcox, 105 North Caro¬ 
lina, 35; 

In re Allen, 183, Fed., 172; 

Hill Veneer Co. v. Monroe. 189 Federal, 843; 

Grafton v. Cummings, 99 U. S., 100; 

Soles v. Hickman. 20 Pennsylvania State, 180; 

Bigley v. Risher & Wilson, 63 Penna. State, 152; 
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Franklin Sugar Co. v. Howell, 274 Pennsylvania 
State, 190 (which cites with approval !Soles v. 
Hickman) ; 

Koehler v. St. Mary’s Brewery Co., 228 Pennsyl¬ 
vania L. C. 653; j 

Jessup & Moore Paper Co. v. Bryant Paper Co., 283 
Pennsylvania, 434. 

! 

I 

Appellants in their brief, page 7, make the point that 
Brooks, Smith & Coane could not under the contract resell 
the coal at a low price. We regard this proposition as of not 
much importance, but since appellants have raised the point 
we are constrained to say that we can see no reason why 
Brooks, Smith & Coane could not under this contract have 
sold this coal at any price they wanted to. When! the coal 
was delivered, it became their property, and since the con¬ 
tract is silent as to the price they may sell the coal for, we do 

i 

not see how the defendants could have any legal ground to 
complain if they sold it for one-half its market value or for 
anything less than its market value. Brooks, Smith & Coane 
could not, of course, collusively sell to themselves,! but they 
could under this contract have made actual sales of! the coal, 
had it been delivered, at any price they might see fit; 

Suppose that 5,000 tons of coal had been delivered in one 
month, and suppose Brooks, Smith & Coane had actually 

sold it for $4 a ton and had actually received from their pur- 

! 

chasers $4 per ton and no more and had paid over to the 
defendant that $4 per ton, less ten per cent; what relief from 
their action would the defendant, Lorberry Mining (Jompany, 
have had? If the Lorberry Mining Company had sued on 
the contract, and Brooks, Smith & Coane had answered “We 
actually sold this coal for $4 a ton and we have paid you 
that $4 a ton, less ten per cent,” what relief could the Court 
give the Lorberry Mining Company ? 

In our judgment, the Court would say under such cir¬ 
cumstances to the Lorberry Mining Company: 
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“You are sui juris. It may be that you have made a very 
improvident contract, but the Court cannot constitute itself 
your guardian.” 

In such a case the Lorberry Mining Company would have 
no action ex delicto. There would be no breach of the con¬ 
tract and no breach of duty imposed by law outside of the 
contract. 

It is suggested by appellants that since their profit was 
dependent upon the price they received for the coal, it would 
be to the best interests of Brooks, Smith & Coane to obtain 
the best price. Whether the best price, so far as they were 
concerned, would be the market price, appellants say nothing. 
However, this is all speculation. We can very readily see 
how it might be to their best interests to cut the market 
price, substantially. There might be a surplus of coal, and 
to sell the coal at all they might have had to cut the price 
below the market price. They might have considered it 
to their best interests to make a quick sale at a low price, 
rather than to hold the coal for the best price. When it 
was delivered, it was their coal and they could have sold it 
at any price. 


II. 

THE AUTHORITIES CITED BY THE APPEL¬ 
LANTS IN THEIR BRIEF DO NOT SUSTAIN THEIR 
CONTENTION. BUT ON THE CONTRARY WHERE 
THEY ARE IN POINT AT ALL THEY SUSTAIN AP¬ 
PELLEE’S CONTENTION. 

In the case of Clement v. Drybread, 108 Iowa 701 cited 
by appellant, the facts were that the contract was partly writ¬ 
ten and partly oral. The oral part of the contract, as de¬ 
fendant claims it, was as follows: Plaintiff was to furnish 
all the clothing and other goods belonging to the stock, nec¬ 
essary to start him in the retail business, at the usual whole- 
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sale and current prices, and thereafter, was to supply such 
goods as defendant needed to keep in stock. 

Defendant was to pay for all such goods to plaintiff by 
remitting the profits of his business over and above actual 
running expenses, including fifteen dollars per week for his 
own personal expenses. 

The suit was on notes given by defendant to plaintiff and 
the defense was that they were given without consideration. 

On the question of definiteness of the contract, the court 
said: I 


“He (defendant) was to sell for cash, and deduct cer¬ 
tain expenses, render stated accounts showing sales, 
etc., and remit plaintiff each week all money!taken in 
over and above the authorized deductions, and once a 
year furnish a complete inventory. Plaintiff was thus 
kept informed as to the conditions of defendant’s busi¬ 
ness, the amount of his profits, and was to have pos¬ 
session and control of the cash. Knowing;the cost 
price of the goods and the amount of the expenses, 
plaintiff would have knowledge of the exact profits, and 
could credit the same from time to time on defendant’s 
account.” i 


In the above case the standard for ascertaining the price 
was provided, namely, at the usual wholesale and current 
prices. The deductions to be made were the actual running 
expenses including $15 per week. The price could be readily 
determined by the application of the method provided in the 
contract. The Court said: 


“Knowing the cost price of the goods and the amount 
of the expenses, plaintiff would have knowledge of the 
exact profits.” 


In re Campton’s Estate, 30 Pa. Supr. 605 cited by appel¬ 
lants, in sustaining an agreement between two sons that one 
of them will take their aged father into his family, and that 
the other will pay his share of the expenses of support and 
maintenance of the father, the court said: 
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“It was an agreement by Cornelius with Jacob that 
if the latter would keep their father, he (Cornelius) 
would pay his share of the expense, and that is one- 
half of the cost of maintenance. Jacob undertook the 
burden of support because of the promise of Cornelius 
to share in the cost and so far as the liability of the 
parties under this contract is concerned that share is 
one-half.” 

In the above case the agreement had been performed by 
one of the parties and the agreement of the other party was 
that he would pay his share of the expense, and that is, as the 
court held, one-half of the maintenance. Obviously as the 
court held that when two parties agree to share an expense 
it means that they shall share equally such expense. 

In Dargin v. Hewlitt, 115 Ala. 510, cited by appellants, 
the facts were that Hewlitt (appellee), having acquired 
options of purchase of certain real property in Jefferson 
County known as the Fair Grounds, contracted with Dargin 
(appellant) to sell said land to him at the price of $12,500 
in cash, and for the further consideration that he, Hewlitt, 
should receive one-third of the proceeds of all privileges 
incident to the holding of fairs, races, or other events of 
like character upon said grounds. Suit in equity was brought 
for one-third of the proceeds realized from a fair or race. 
The court said: 

“So far as relief is sought, the bill shows that the 
contract was an executed one and it is not material that 
no time was fixed for its termination. No effort is here 
made to enforce the executory agreement to carry on 
business. The complainant merely seeks to recover that 
which has already been earned under the agreement.” 

This case stands only for the proposition that where a 
contract is executed a recovery may be had. This states the 
general rule. 

In Thompson v. Stevens, 71 Pa. 161, cited by appellant, 
the court held that where the promise to the plaintiff was— 

22 


“If she would stay with him as long as he lived, he 
would provide and give her full and plenty after he was 
gone, so that she need not work, was sufficiently definite 
as the measure of the amount would be what would 
keep her without work, taking into consideration her 
condition in life. ‘Such a contract must of course pre¬ 
serve the element of certainty, as was held by this court 
in Sherman v. Kittsmiller, 17 S. & R. 45, and Graham 
.v Graham’s executors, 10 Carey 4757 * * j * The 

Court said ‘Express promises or contracts ought to be 
certain and explicit to a common intent at least. They 
may be rendered certain by a reference to something 
certain.’ ” 


The Court further said: 


“In the case now before us, however, the contracts as 
proved was that if she (the plaintiff) would Stay with 
him (the testator) as long as he lived, he would pro¬ 
vide and give her full and plenty after he was gone, so 
that she need not work. Now, certainly, here is a 
measure by which the amount can be ascertained, and 
which brings the case within the rule of certainty to a 
common intent, consideration being had of the condi¬ 
tion in life of plaintiff, what annuity would place her 
in such circumstances that she need not work.” 

“The annuity tables settle what such an annuity is 
worth or can be bought for.” I 


In the above case the court recognized the gerieral rule 
that express contracts or promises ought to be certain and 
explicit to a common intent at least, and that there should 
be a standard or measure by which the amount can ibe ascer¬ 
tained; and then proceeds to point out the standard or 
measure which brings the case within the rule of certainty. 
Moreover, the contract had been executed by the plaintiff. 

In Richardson v. Gosser, 26 Pa. 335, cited by appellant, 
does not even remotely touch upon the question before the 
court. In the Richardson case the improvements were ac¬ 
tually made in reliance upon the warranty of the vendor to 





pay therefor, if the title should prove worthless. The con¬ 
tract was executed and the amount paid for the improve¬ 
ments ascertainable. 

In Lund v. McCutchen, 83 Iowa, 755, cited by appellants, 
the court said: 

“The price and terms of payment, as between the par¬ 
ties to the contract, were to be determined by the price 
at which the machine companies named should sell twine 
of the same quality to dealers for the year 1889, to be 
fixed on or about February 1 of that year. This is a 
specific means by which the price is to be ascertained." 

In the above case the court recognized the general rule that 
a standard to determine the price must be provided and held 
that the standard provided in the contract was a specific 
means by which the price could be ascertained. It could 
have been judicially determined what other machine com¬ 
panies sold twine to dealers for about February 1st, 1889. 
Therefore the price was ascertainable by the use of the 
method provided in the contract. Moreover, in this case no 
question of the definiteness of the contract was raised. 

In McConriel v. Hughes, 29 Wis. 537, cited by appellants, 
the court said: 

“The contract furnishes a criterion for ascertaining 
the price of the wheat; leaving nothing in relation 
thereto for further negotiations between the parties. 
This is all the law requires. Story on Sales, Sec. 220. 
No case has been cited, and we are unable to find one, 
which holds that it is essential to the validity of a sale 
in such cases that the criterion agreed upon should, 
by the terms of the contract of sale, be applied, and the 
price thereby determined, on any specified day or speci¬ 
fied time." 

The contract in the above case furnished a method for as¬ 
certaining the price, and the court held that the law makes 
this requirement. 
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We have already adverted to the case of Hayes vs. 
O'Brien, 149 Ill., 403. 

In Sergeant v. Dwyer, 44 Minn. 309, cited by appellants, 
the court said: 

“The remaining question, and the only one of im¬ 
portance. in the case is as to the construction which 
must be put on the words ‘at valuation’, as used in re¬ 
gard to the soiled and damaged articles. It i is not a 
case where the parties have omitted to fix and! mention 
the value or price of the property sold and purchased, 
but one in which it was expressly agreed that that one 
kind or class of goods should be taken and received at 
their fair valuation. It is the intention of the parties 
when using the word ‘valuation’ which we are called 
upon to discover, and this from an examinatipn of the 
entire paper. They had specified definite means for 
altering the purchase price of all goods in fair condi¬ 
tion, and as to the balance it must be held that they 
intended to sell and buy at real value and actual worth. 
The word used is susceptible of the same meaning as 
‘value’ and hence we should adopt such meaning, thus 
giving validity to the writing, and rendering it just 
what the parties undoubtedly intended it should be, a 
completed contract for the sale and purchase of the 
merchandise. Therefore, the value of the soiled and 
damaged goods would have to be ascertained, and deter¬ 
mined as any other fact in-issue.” 

i 

The question determined by the court was the construc¬ 
tion to be placed on the words “at valuation” appearing in a 
contract one of the terms of which provided for the sal? of 
“all soiled and damaged goods at a valuation.” The court 
held that “at valuation” in the connection it was used, meant 
at their “value” and that the articles were intended to be sold 
at their real value or worth, and that their value was a fact 
which could be judicially ascertained by the application of the 
method for fixing the price provided in the contract.; 

The appellants in their brief apparently rely particularly 
upon the cases of Jessup & Moore Paper Co. vs. Bryant Papei 
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Company, 283 Pa. 434, and Rush Creamery Company v. 
Ellis, 3 Pa. Super 527. We submit that neither of these 
cases is the slightest authority for appellants’ position. In 
the Jessup & Moore Paper Company case the contract 
provided: 

“On the last day of each month, * * * the Jes¬ 

sup & Moore Company, the sellers, will fix their price 
for their pulp for each (succeeding) calendar month. 
Upon receipt of notice of this price, if unsatisfactory 
to the Bryant Paper Company, the buyers shall then 
submit to the sellers a bona fide offer from a pulp manu¬ 
facturer, admitted by both the sellers and buyers to be 
responsible, to furnish the (buyers) 150 to 200 tons of 
bleached soda pulp during the ensuing month, at a lower 
price. If the buyers do not submit such offer from 
another pulp manufacturer, the price named by the sell¬ 
ers shall be binding on both parties during the month 
involved. If, however, the buyers submit such offer, 
the sellers shall have the right to substitute the price so 
submitted instead of the price fixed by the sellers, and, 
if so substituted, both parties shall be bound thereby. 
If not accepted by the sellers, the buyers shall be at lib¬ 
erty to accept the proposal of such other pulp manufac¬ 
turer for the ensuing month’s supply and shall not be 
bound, during that period, to accept deliveries from the 
sellers.” 

Obviously the foregoing contract provides a standard for 
ascertaining the price. If the price submitted by the seller 
was not accepted by the buyer, then, as the court held, the 
seller would have a reasonable time in which to submit to the 
seller a bona fide offer from a pulp manufacturer. If the 
buyer submitted no such offer the price named by the seller 
was binding on both parties. By applying this method the 
price was judicially ascertainable. 

In dealing with the question of definiteness the court in 
recognizing and applying the general rule that the price must 
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be fixed or a standard provided for ascertaining the price, 
said: 

“Construed as above set forth, the contract under 
consideration is valid and binding. A definite standard 
is set for determining the price, and hence the maxim 
id certum est quod certum reddi protest is applicable, as, 
in effect is shown by Van Horn v. Kemena, 281 Pa. 579. 
Certain it is, that fixing the contract price by the high¬ 
est, lowest or prevailing price at a particular time and 
place, would result in a binding agreement: Franklin 
Sugar Refining Co. v. Howell, 274 Pa. 190, 198.” 

In the Rush Creamery Company case, the court, in stating 
the case, said: 

“It was shown without contradiction, that the plain¬ 
tiff and twenty-eight of his neighbors made a written 
agreement to establish and conduct a creamery, and to 
borrow the money necessary to put it in operation; each 
party to contribute the milk of a specified number of 
cows, and to incur a liability for the loan, and acquire 
an interest in the property, proportionate to the quan¬ 
tity of milk furnished. Pursuant to this agreement a 
loan was made, and the creamery built. This action is 
brought to recover the proportion of this loan due at 
the time of its commencement for which, it is contended, 
the defendant became rsponsible under the agreement.” 

The court said: 

i 

“It is contended that because no specific sum is sub¬ 
scribed or promised by the parties, it is not binding; 
that there being no obligation for a specific contribution, 
the contract is too indefinite to create any liability. We 
are referred to no authorities in support of this view. 
In all the cases cited, it is true, a definite sum Was sub¬ 
scribed, yet it does not follow that an agreement to as¬ 
certain the amount of the subscription upon a certain 
basis would not be equally binding. When the dost of a 
new enterprise is not definitely known by its promoters, 
there can be no objection to an agreement to bear it 
ratably, according to their respective interests in the 
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project; and that was what was done in the present 
case.” 

In the above case the agreement was to bear proportion¬ 
ately the amount of the loan obtained to put the enterprise 
in operation. The money was borrowed, and the Court 
said: 

“There can be no objection to an agreement to bear 
it (the loan) ratably, according to their respective in¬ 
terests in the project; and that was what was done in 
the present case.” 

It is to be observed that the agreement was executed by 
the borrowing of the money, and the only thing which re¬ 
mained to be determined was the proportion of the amount 
borrowed the defendant should bear, and a definite stand¬ 
ard was provided by the agreement for the ascertainment of 
this. 

This was a contract of partnership and manifestly has 
no bearing upon the contract in this case. If it is cited on 
the proposition that courts have the power to make contracts 
for parties which they themselves did not make, it is not even 
persuasive. 

III. 

There is no analogy between this and a cost plus contract. 

The cost of any article, or of any building, is readily 
ascertainable; in fact, every contractor, before he submits a 
bid, determines his cost by either obtaining sub-bids or by 
adding the estimated cost of labor to the cost of materials. 
By judicial inquiry the Court can do w'hat the contractor 
can do. 


IV. 

The contract in this case cannot be considered as an agency 
contract. 
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This is true, first because the appellants declared upon 
the contract as a contract of sale and submitted the case on 
the theory that it was a contract of sale and, second, because 
it is not an agency contract but actually a contract of sale, 
minus one of the essential elements, to-wit, a price. 

i 

“The essence of the agency to sell is the delivery of 
the goods to a person who has to sell them, not as his 
own property, but as the property of the principal who 
remains the owner of the goods and therefore has the 
right to control the sale, to recall the goods, and to de¬ 
mand and receive the proceeds when sold, less the agent’s 
commission, but who has no right to a price; for them 
before sale or unless sold by the agent.” 


—Mechem on Sales, Volume 1, Section 43!, page 44. 
See also John Black v. William Webb, 20 Ohio, 
204, 55 American Decisions, 456, and cases cited 
in notes. 

It is incomprehensible to us how the appellants can con¬ 
tend seriously that this contract can be considered as an 
agency contract in the light of the authority which they cite 
to sustain their proposition. If the contract involved in the 
case of Commercial Credit Company vs. Girard National 
Bank, 246 Pennsylvania, 888, cited by appellants, was a con¬ 
tract of sale, and the Supreme Court of Pennsylvania held 
it was, how can it be contended that this contract is not 
a contract of sale, as the appellants declared it was in their 
declaraion in this case? 

This is a point that the appellants never even 
in the court below, and it seems to us that the fact that they 
suggest it now indicates only that they have no confidence in 
their main proposition in this case and are now catching at 
straws. 

We might suggest one question: Suppose th^t this coal 
had been delivered and sold by the appellants, and suppose 
that before their vendee had paid to them the price of the 


suggested 
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coal, their vendee had been garnished in proceedings insti¬ 
tuted by a creditor of the appellants’—could it be said for a 
moment that there was any contractual relationship between 
appellees and the vendee of the appellants? Could appellees 
have intervened in that case and set up a right to the proceeds 
of the sale made by appellants to their vendee? Of course 
not. 

This whole proposition may be summed up with the state¬ 
ment that this contract has none of the elements of an agency 
contract and has all of the elements of a sale contract except 
one, to-wit, a fixed price or method by which the price can 
be judicially ascertained, and it is that defect in it that makes 
it unenforceable and void. 

Appellants make a peculiar argument on page 19 of their 
brief. It amounts to this, that because appellants can now 
point out a method which could have been incorporated in 
the contract by which the appellants’ damages could be deter¬ 
mined with ease, they should be permitted to recover on the 
contract which provides no method by which the price can 
be ascertained. They say that if they are entitled to recover 
on the basis of the market price, then it will be easy to estab¬ 
lish what the market price was, and therefore, because it is 
easy to establish what the market price was, they are entitled 
to recover. 

Appellants say that it is axiomatic that a court should 
start with the premise that when business men enter into a 
formal contract they are endeavoring to make a binding 
agreement. We have no quarrel with that statement. It 
does not follow from this, however, that where the parties 
fail in their endeavor to make a binding agreement the court 
should make one for them. 

There is not any question of construction involved in this 
case. The language used in the contract is plain and un¬ 
ambiguous and it must be considered as the parties made 
it and not as one of them might make it now. 
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CONCLUSION 


Where no price is fixed the law says a standard must be 
provided for definitely ascertaining the price and the courts 
must employ the standard so provided, and this standard 
must be such as to enable the price to be definitely and judi¬ 
cially determined. The law does not go into the; field of 
speculation and undertake to foretell what man may do in the 
future in respect of a given thing when the thing to be done, 
as in the case at bar, is dependent upon his own attitude of 
mind in respect of it at the time the thing is to be done. That 
a more indefinite provision in a contract than the one under 
consideration, we submit, is inconceivable. We confidently 
assert that under all the authorities, the contract in the instant 
case is void for indefiniteness. 

; 

It is respectfully submitted, that the judgment of the court 
below was right, and should be affirmed. 

j 

Respectfully submitted, 

John C. Hayes 
Edward S. Bailey 
David A. Murphy 

Attorneys for Appellee. 
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